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Modern Tendencies in Accounting 
By A. A. FitzGERALD 


(An address to the Annual General Meeting of the Commonwealth 
Institute of Accountants) 


The President has referred to the modern tendency towards 
specialisation in accountancy. I had intended to open up this 
address to you by referring to that trend. You all know to what 
lengths it has proceeded in certain directions. You know there 
are accountants who are specialising, for example, in audit work. 
You know there are others who have brought specialisation in 
taxation matters to a very high pitch of perfection. You know 
there are some—lI think the numbers are diminishing rather than 
increasing—who are specialising in liquidations and bankruptcy 
work. There are some few in the various States of the Common- 
wealth, and particularly in the larger States, who are specialising 
in cost accounting. I ask your attention to two significant 
features of the kind of specialisation that has already occurred 
in Australia. 

The first is the extraordinary preoccupation 0. accountants— 
ii one may judge by the specialised fields to which they have 
turned their attention—with legal questions or semi-legal ques- 
tions: the rather extraordinary degree of development of the 
faxation section, and the liquidation and bankruptcy section. I 
think, if you will consider the accountancy literature published in 
Australia, including our own Journal, you will agree that a sur- 
prisingly large amount of that literature is concerned with semi- 
"kegal matters. When you consider specialisation in cost accounting, 

there is another striking feature: that is the unfortunate tendency 

to regard cost accounting as something distinct from and distin- 
guishable from financial accounting. I suggest to you that if 
[Specialisation is to proceed further, if new fields are to be opened 
up in which accountants may specialise, there is one direction 
Which that specialisation might take in particular; and one would 
lave thought that it would have been the first specialised field 
jto be opened up. That field is pure accountancy. 

I think the time has arrived when we have so many specialised 
divisions in accountancy work that there is an opportunity now for 
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somebody to get back to first principles and specialise in pure 
accountancy ; because pure accountancy in Australia, which offers, 
after all, the greatest possibilities for useful service to the business 
community has, by comparison, for example, with taxation, been 
sadly neglected. You ask me what I mean by pure accountancy, 
I will give you what I think is the best definition—an American 
definition. It is this: “The field of knowledge concerned with 
the systematic record of business transactions as a means of giving 
management an effective control over its affairs.” 

Although we have many very competent accountants in Aus- 
tralia, this field of accountancy as a means of giving management 
an effective control over its affairs is lagging very much behind 
the progress that is being made in other English-speaking coun- 
tries. Why has management accountancy been neglected in Aus- 
tralia? I think the principal reason is that in this country we have 
naturally been very much influenced, not only in accountancy, but 
in all our tendencies and all our thoughts, by English precedents; 
and the English accountant, until quite recently, great as has been 
his achievement in other fields, and high as his standing has been 
throughout the world, has not paid any particular attention to 
accountancy as an aid to management. There is very good reason 
for that. 

The profession of accountancy in Great Britain is entirely a 
product of the 19th century, and it is very largely the result of 
two series of legislative enactments—Acts dealing with bankruptcy 
and Acts dealing with limited liability companies. It may interest 
you, just as a sidelight on the extent of that influence, to consider 
some figures which I have taken from an American work by 
Professor A. C. Littleton on the development of the accountancy 
profession in Great Britain in the 19th century. At the beginning 
of the 19th century in London there were 11 accountants in 
practice. You know that early in the 19th century there were 
several very severe financial crises. Not very much was known in 
those days about the causes of depressions and not nearly as 
much as was known as is known to-day about their cure and the 
alleviation of their effects; so that early in the 19th century crises 
were rather frequent and very severe, though usually short-lived, 
and their effects worked themselves out very quickly in the form 
of bankruptcies on a large scale. It became necessary, because 
of certain abuses, to regulate the growing volume of bankruptcy 
work, and so, following the crises and depressions in 1815 and 
later, there was a series of Bankruptcy Acts from 1825 to 1833. 
By 1840, very largely as a result of the impetus given to the 
growth of the accountancy profession by those Acts, there were 
107 accountants in practice in London. Shortly after that the first 
Limited Liability Company Act, the Act of 1844-5, was passed. 
By 1847 there were 186 accountants in practice in London. Thus, 
in forty years there was a growth in the number of accountants in 
practice to the extent of 90. In the next seven years there was 
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agrowth of 79. That was rather extraordinary—a growth of 79 
in seven years, as against 90 in the previous 40 years. From 1849 
to 1861, again as a result of crises and depressions, there was a 
series of Bankruptcy Acts. By 1870 there were 464 accountants 
in London, and by 1883, the date on which the last of the impor- 
tant changes in company legislation in the 19th century took place, 
there were 840. Now, the growth in number of public accountants 
in practice was obviously very largely influenced by the legal 
background, and towards the end of the century and in our 
present century the growing severity of taxation has given an 
added impetus to the growth of public accountancy. 

I have said that Australian accountants have been very largely 
influenced by English precedents and by the high repute of the 
English accountant and the high respect in which the English 
accountant is held all over the world. It is not surprising, there- 
fore, that we have been influenced in Australia in the growth of 
the profession here by similar considerations, and until quite 
recently our students have been taught, and their minds have been 
moulded, by English textbooks. 

Leaving that point for a moment, I want to contrast with the 
experience in Great Britain the development of the accountancy 
profession in the other great English-speaking community—the 
United States of America. Until quite recently, until the New 
Deal legislation, in fact, there had been little or no legal incentive 
to the development of an audit profession. Until the legislation 
of the depression years, there was no legislation in the United 
States which compelled companies to appoint auditors; and yet 
the profession developed rather rapidly. Why? What factors 
have influenced the development of the profession in the United 
States, since there has been no legal impetus? Those factors, I 
suggest, are three. In the first place, the practice has grown up 
of lenders—banks and others—requiring independent balance sheet 
audits for credit purposes. There has been no legislative necessity 
for audits, but creditors have, when necessary, insisted upon an 
audit of a rather highly specialised character, the balance sheet 
audit. 

The second factor has been the growth in size of the business 
unit, and particularly the industrial unit, in the United States, 
which proceeded, of course, rather more rapidly than any similar 
development in Great Britain. The further the management of a 
business gets away from day-to-day contact with details, the 
greater will be the need of that management for information such 
as the accountant can provide; and so there has been a tendency 
for accountancy to develop as a means of providing information 
which the management needs. 

Thirdly, there was the development of what we now know as 
the Scientific Management School, a school of production engineers 
who laid very great emphasis on what we now call cost control, 
which is simply the provision of information as to the operations 
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of a business which will enable the management to control cost, 
It is not merely a matter, as you know, of finding out what costs 
are, but a matter of presenting such information in such a way 
as to enable the management to use and control those costs and, 
when necessary, to reduce them. It is not surprising that (as | 
believe is the case) since Bankruptcy and Companies Acts have 
been the determinants in Great Britain, the profession in the two 
countries has developed along entirely different lines. The Eng. 
lish accountant has become a highly specialised auditor. The 
American accountant, on the other hand, has to be a highly 
specialised management accountant. But here is an interesting 
point; here is the fact that leads me to say nearly every time | 
address students that they are living in an age of great possibilities 
in accountancy and that they are fortunate to be starting their 
careers in that age: American accountants are now turning to the 
auditing field, and English accountants are turning to the manage- 
ment field. You can detect that in the accountancy literature 
that is coming from the two countries. Of course, there has been 
a reason for the change in the trend of development. The setting 
up of a Securities Exchange Commission and the very rapid 
development of Income Tax Acts in the United States have 
directed the thoughts of the profession along lines with which the 
English accountant has been familiar for very many years; and 
so far as England is concerned the work, particularly of the 
accounting department in the London School of Economics, has 
directed the thoughts of English accountants along American lines. 

There is a lesson in that for Australians. I find over and over 
again that there are prejudices in Australia against American 
accounting literature. If the reasons I have given you to-night 
for the development of the profession in Great Britain and 
America along distinct lines are valid, that prejudice is unwar- 
ranted. If good work has been done in the United States of 
America and not elsewhere, why not use it in Australia? Not 
to use it is to lose an opportunity of improving our own capacity. 
The distinction I have been trying to draw between the develop- 
ment and status reached by accountants in the two countries is 
very well drawn by Professor A. C. Littleton in the book to 
which I referred earlier. The title of this book is Accounting 
Evolution to 1900. If I have succeeded in arousing interest in 
this absorbing topic in the development of the profession, there is 
no better way in which you can obtain more information than | 
have been able to give you than by reading that book. Professor 
Littleton says that in England accountancy is “primarily an instru 
ment for the shareholders’ control over the discharge of respon- 
sibilities which they have delegated. It is an agency, am 
instrument, of proprietors’ control.” In the United States, accoun- 
tancy has been an instrument of managerial control. But now 
there is a development in the direction of better balance in both 
countries. 
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Consider these publications: From America, a bulletin issued 
by the American Institute of Accountants on the Examination by 
Independent Accountants of Financial Statements. That is an 
oficial bulletin issued by the American Institute of Accountants, 
and it is in fact a concise text book on auditing. The publication 
of that bulletin marks a change of tone on the part of the Ameri- 
an Institute of Accountants. It marks the emergence of interest 
in auditing within the profession. Since that bulletin was issued 
there have been issued by the American Institute two text books 
working out in detail the two main aspects of the bulletin. Those 
poks are: Mr. D. L. Trouant’s Financial Audits and Mr. Maurice 
Peloubet’s Audit Working Papers; two of the best books on 
auditing that have ever been published. I say that as a man who 
was brought up on the works of the greatest English text book 
writer, Professor Dicksee. Quite recently, so recently, in fact, 
that supplies are not yet available in Australia, there has been 
sued by the American Institute a Statement of Accounting 
Principles by Professor Sanders, Professor Hatfield and Professor 
Underhill Moore. One very significant point about the issue of 
those books by the American Institute of Accountants is that that 
Institute is no larger than the Australian Institutes. You will 
remember that the interest in auditing in the United States com- 
mences with the New Deal legislation. That is less than ten 
years old ; and yet it has already resulted in the publication of four 
of the finest books on accounting principles and auditing that have 
ever been written. 

Why can’t we get something of that sort started in Australia? 
Would it be possible in Australia, within ten years of the passing 
of important new legislation affecting the profession, for us to 
issue what amounts to a complete series of text books covering 
the whole field? It is a remarkable achievement, and it appears to 
me that the American accountant is not only competent to develop 
that side of the profession with which he has been familiar for 
many years, but is also well qualified to develop that side which 
tas hitherto been regarded as the special prerogative of the 
English accountant. 

So far as English accountants’ work on management accounting 
s concerned, it is just commencing, and it has been very largely 
the work, as I said before, of the men in the London School of 
Eeonomics. You know that the professor there for many years 
was Professor Dicksee, and you know the value of the work he 
did in developing the auditing profession. When he retired, his 
jlace was taken by Professor De Paula, who is now Finance 
Director of the Dunlop Rubber Company. He was interested 
from the start in management accounting, and his book on auditing 
shows some of the signs of interest. When Professor De Paula 
kit the school to go to the Dunlop Rubber Company, his place was 
ken by Mr. S. W. Rowland; and one of Mr. Rowland’s associates 
nthe work is Mr. R. S. Edwards. If you have completed your 
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examinations many years ago and have been able to keep in 
contact with developments in accounting thought, let me suggest 
to you that you borrow from the Institute library a copy of Row- 
land and Magee’s Accounting—A text book written for the 
Elementary Student. If you are not familiar with modern account- 
ing literature you will be astounded at the difference in tone 
between that book and the text books written 20 years ago. A 
book has just been received in Australia—an advance copy, for it 
will not be published until September this year—which is a collection 
of lectures delivered by the London School of Economics under 
the direction of Professor Arnold Plant. Its title is Some Modern 
Business Problems. It contains two lectures by Mr. Edwards and 
Mr. Rowland which strike, so far as England is concerned, entirely 
new notes in regard to the functions and methods of cost account- 
ing. These are the only two lectures on accounting that appear 
in that volume. The English accountant is becoming interested 
in management accounting, and he is doing valuable work. 

Let me consider for a few moments what are the distinctive 
features of management accounting as shown by the work done 
principally in the United States. The first striking feature is the 
very wide concept by the accountant of his functions. If you were 
able to get hold of a book which, unfortunately, is now unprocur- 
able in Australia, Accounting for Executive Control, by M. V. 
Hayes, you would see that he regards the functions of the accoun- 
tant as covering the collection, tabulation, interpretation and 
presentation of accounts and statistical data. 

The second striking feature is the insistence on the responsibility 
of the accountant to record the internal operations of a business as 
well as its external transactions. Perhaps I might make clearer 
what I mean by “internal operations,” as distinct from “external 
transactions.” In any business with any pretension to an accounting 
system you will find that there is a very adequate system for 
taking care of purchases of raw materials and seeing that you do 
not pay for more than you receive. There will be a general and 
adequate system of ensuring that all finished goods that are sent 
out are duly charged up and properly paid for. Those are the 
external transactions, the purchases from others, and the sales to 
others. But in between the purchase of material and the sale of 
the finished goods, the raw materials are turned into work in 
process, and the work in process turned into finished parts, and 
the finished parts assembled into finished goods. In all these 
internal operations there are possibilities of loss, peculation and 
waste which are just as serious as the opportunities of 1oss, 
peculation and waste in the buying or selling of goods. So it is 
becoming a matter of insistence by accountants who have the 
modern outlook that there shall be a proper accounting for 
internal operations, which involves proper systems of cost and 
stock control. They stress also the fact that cost control should 
be regarded as a matter which is not confined merely to manufac- 
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turing operations, and which can be used for the control of selling 
and administrative expenses. Cost accounting is even used, I 
understand, by the Federal Reserve Board Banks in. America for 
the control of the accounts of customers, so that the banks can know 
which accounts pay and which do not. Then, as one aspect of this 
developing idea of accounting for internal operations as well as 
external transactions, there is a tendency to look very critically 
on certain conventional forms of accounting which we use, I fear, 
because our forefathers used them for many years, for example, 
the trading account. Nowadays, whenever it is found that the 
preparation of a trading account, or the keeping of ledger accounts 
in such a way that a trading account may be prepared, interferes 
with proper accounting systems, there is a tendency to look upon 
itas a matter of mere form, and to scrap the form so that the 
system may be improved. Finally, on that point, there is an 
evident desire for greater refinement and greater elaboration in 
the classification of ledger accounts—a matter upon which until 
quite recently Australian accounting literature was absolutely 
silent. 

The third feature of modern management accounting is insis- 
tence on the fact that the whole accounting process is a unity. 
To me it is most distasteful to think of or hear people talking of 
cost accounting as something distinct from accounting generally, 
because I believe that that separation of cost accounting from 
financial accounting has been one of the greatest barriers to proper 
progress in management accounting that could be imagined. It 
was for many years a barrier to progress in the United States. 
When the Scientific Management School of engineers decided 
that the kind of cost accounting then being done by accountants 
was not the kind they required, or that it did not give them the 
information they required, they set out to prepare their own cost 
accounts. 

In Victoria in the last few years I had occasion to inquire with 
some colleagues into the affairs of one of the large Government 
Departments, controlled principally by engineers. There appeared 
to be a firmly held belief on the part of the engineers that cost 
accounting was best kept out of the hands of the accountant, and 
that it was best handled by the engineer on the job. In South 
Australia, however, the engineers and the accountants had got 
together and reconciled their differences and a system of cost 
accounting had been devised which was the equal of anything I 
have seen anywhere. That system is carried out by accountants. 
There is recognition among the State public servants of South 
Australia of the unity of accounting processes. The cost accounts 
there are part of the financial accounts. So they should always 
be, unless we are to reach the unfortunate stage that our work 
on the cost accounting side will bring us into contempt among 
production engineers. 
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The fourth feature of modern management accounting is the 
development of the science of interpretation—ratio study; the 
proper appreciation of the uses and limitations of ratios and the 
emphasis on the study of trends in those ratios, is a science, or 
branch of accounting science, which is in the developmental stage 
at the moment. After all, we do not know very much about ratios, 
We know less in Australia than they do in America—and they 
are not perfect in America. They have not learned thoroughly 
how to use ratios and how far it is proper to go in applying 
ratios to analyses. They will know more about that subject when 
they have taken advantage of the wealth of material that is avail- 
able in the writings and the work of statisticians. 

So I think there is a definite need for the development of the 
application of statistical technique, a technique which has been 
tried and proved by statisticians, in the interpretation of account- 
ing data. The next tendency, I notice, is the tendency to pay 
particular attention in the presentation of results of interpretation 
as applied to accounting statements, balance sheets, profit and 
loss accounts, reports of various kinds, to methods of tabulation 
with which the statistician has long been familiar, and to use the 
graphic method of presentation in those cases in which it can be 
suitably used. 

Behind a great deal of this development, of course, is that impor- 
tant contribution of the engineer to accounting progress which has 
made it possible for the accountant to devote his thoughts to the 
constructive side rather than laborious details—the mechanisation 
of accounts. I would put that as one of the important features of 
modern management accounting. 

Finally, and this might well have been placed in the forefront 
of my talk because it relates rather to an attitude of mind rather 
than to a method of working—there is the idea of the use of 
accounting records, not as mere histories of what has been done 
in the past, not as “epitaphs written on dead money,” as one 
American writer has put it, but as guides to the future. You 
know what I mean—the development of the new science of stan- 
dard costing and budgetary control. In these developments, which 
have only just started in Australia, there are opportunities for 
service to the business community which will tax the intellect 
of the best minds in this community; and I say that the 
men who are now commencing to study accountancy and are on 
the threshold of their careers are fortunate to have come into the 
profession in this very bright stage. I think I have given you 
the impression that we are lagging behind in Australia. I put 
that as a generalisation and not, of course, as a statement which 
will apply to every accountant and every business, or even to every 
class of business, because, as it happens, there is at least one class 
of industry in Australia in which accounting methods have been 
brought to a very high pitch of perfection, the equal of anything, 
so far as I know, in similar undertakings in the United States. 
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That is the retail field. In the large department stores in Australia 
the accounting methods are very good, and I think they are very 
much more efficient than the general level of accounting systems 
throughout industry generally in Australia. In manufacturing, 
progress has been uneven. Some manufacturing concerns are 
using the most up-to-date methods and are using them to very 
great effect; but the trouble is that those methods are not suffi- 
cently widely known and their use is not sufficiently appreciated, 
and there are many of our very large businesses which make no use 
whatever of costing methods. 

In one other respect the application of cost accounting to manu- 
facturing is so far unsatisfactory. We are tied, I think, a little too 
much to conventional usages and conventional ideas as to the 
proper classification of costs. You will read in almost any text 
book on cost accounting that manufacturing costs are divisible 
into prime costs and indirect costs called by a variety of names. 
Those of you who are interested will probably remember that 
recently in the columns of The Australian Accountant something 
like a controversy developed whether manufacturing costs should 
be called manufacturing expenses, overhead, burden, oncost, or by 
some other name. As a matter of fact, cost accountants abroad, 
and particularly the two men in England to whom I have referred, 
are getting right away from that classification. They are develop- 
ing the idea of classifications of costs as between what you might 
call variable costs and fixed costs—those which on the one hand 
will move and those which on the other hand will remain more or 
less fixed irrespective of changes in the volume of trade. If 
classifications of costs can be developed along those lines, cost 
accounts will be very much more useful than they are at present 
in indicating to managements the solution to business problems, 
such as the probable effects of changes in price policy on profits. 

Getting away from particular branches of industry, I think an 
inadequate use is made of statistical method in the interpretation 
of accounts and in the presentation of results. There is a very 
marked conservatism in accountancy which is of doubtful useful- 
ness. Some will remember that a few years ago it was a regular 
practice to put the words “to” and “by” in balance sheets. It was 
wrong to put them there, the balance sheet not being an account, 
but they were retained for very many years. Some of you may 
know that journal entries originally were complete sentences and 
that the first forms of journal had only one money column. A 
description of the transactions was placed on record in the book, 
and the amount of money involved was put in the one money 
column. To save time and labour it became the custom to cut 
down the sentences by using certain code words, and as that pro- 
cess went on, the sentence disappeared and all that was left of it 
was the words “to” and “by,” by which the accounts to be debited 
were distinguished from the accounts to be credited. Those words 
have continued to be used to this day, in spite of the fact that 
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quite early some genius discovered that it was possible to distin. 
guish between debit and credit by having two money columns 
instead of one. There is an instance of conservatism in the 
accountancy profession that has lasted 400 years. If you examine 
critically the form in which accounts are presented to the managers 
of businesses, you will be able to discover other examples of con- 
servatism which are almost as absurd. 





Articles in Overseas Journals 


The Accountant 


April 2, 1938: Leading article on Preferring a Bank Guarantor; 
comments on the case Re Conley, in which it was held on 
appeal that a payment by a bankrupt to his bankers of a debt 
which was secured by the deposit of securities by a third party 
constituted a preference, and that the remedy of the trustee 
in bankruptcy is against the creditor, and not against the 
guarantor : A Graphical Method of Ascertaining the Necessary 
Volume of Stock, by H. C. Plant: The Audit of Stock: 
Report of the Annual Dinner of the London Members of the 
Institute of Chartered Accountants, including the report of a 
speech by the Rt. Hon. S. M. Bruce, dealing mainly with 
Empire marketing problems. 

April 9, 1938: Leading article on The Realisation of Mortgages 
of Controlled Property. 

April 16, 1938: The Accountant and Factory Waste: Some 
Reflections on Long-term Investments, with Particular Refer- 
ence to the Business of Life Assurance, a lecture by E. H. 
Lever, Joint Secretary of the Prudential Assurance Co. Ltd., 
and editorial comments thereon. 

April 23, 1938: Depreciation Reserve Funds in the Accounts of 
the Government of India: Costing in the Dyeing Trade, by 
L. H. Bagnall. 


The Journal of Accountancy 

April, 1938: Is it Desirable to Distinguish Between Various 
Kinds of Surplus? a symposium by S. J. Broad, T. H. San- 
ders, W. A. Paton, M. E. Peloubet and Howard C. Greer: 
The Securities and Exchange Commission, The Accountant 
and the Stock Exchange, by John Haskell: Comments by 
W. P. Fiske, J. L. Dohr and Andrew Barr on A Statement 
of Accounting Principles (reviewed in the March, 1938, issue 
of this journal, at page 102). 

May, 1938: Accounting and the Law, by A. A. Berle, Jr.: Re- 
porting Upon the Corporate Investment, by Archibald 
Bowman. 
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The Canadian Chartered Accountant 
April, 1938 : The Auditor, the Client, and the Public, by Howard 
I. Ross: Prospectuses of Public Companies—Behind the 
Scenes, by James Kilpatrick. 
The Incorporated Accountants’ Journal 
April, 1938: Hire Purchase Transactions, a note on the legal 
nature of “hire purchase” contracts: Restrictions on Right to 
Alter Articles: The Ethics of Accountancy, a lecture by Sir 
Harold Bellman. 
The Accountants’ Journal, New Zealand 
May, 1938: Weakness in Receipt Forms: Minimum Payment 
Clauses in Hire Purchase Agreements: Notes on the Forma- 
tion of Private Companies, by D. A. Wilson. 


The Secretary 
April, 1938: Accident Prevention in Industry, by R. Percival 
Jones, Medical Officer of Baldwins Ltd.: War Risks In- 
surance: The Decimal System in Britain. 


The Accountants’ Magazine, Edinburgh 


April, 1938: Office Mechanisation, Success or Failure: Our 
Managed Money, an address by Alexander Wright. 





Publications Received 





Australian Marketing Problems: a Book of Documents, 1932- 
1937. D. B. Copland and C. V. Janes. Published by Angus 
& Robertson Ltd. Obtainable at all booksellers. Pp. xxii + 
560. Price, 10/6. 

This book is a companion volume to Australian Trade Policy, by 
the same author, published last year. It contains the best of 
several documents (some of which have not hitherto been pub- 
lished) dealing with The Home Consumption Price, Section 92 
of the Constitution, The Policy of Restriction, Wheat Marketing 
Problems, Wool Problems, Meat Marketing, and Butter and 
Organised Marketing. 

In an introduction the authors critically examine the trends in 
recent marketing developments and the inconsistent and sometimes 
conflicting methods by which attempts have been made to assist 
Australian primary producers, and to expand or maintain export 
trade in a world of economic nationalism run riot. Particular 
attention is given to the economic effects of protection to primary 
industry and the disturbances to industry in general which the 
home consumption price involves. The documents have been well 
selected, and their arrangement is admirable. The book will be of 
inestimable value to students of an aspect of the Australian economy 
which has become vitally important. 
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Taxation Section 
Edited by J. A. L. Gunn, F.1.c.a. 


Mopet ANSWERS 
CoMMONWEALTH INsTITUTE INCOME TAx EXAMINATION PapgR 
APRIL, 1938 
Question 1: 
From the books and accounts of A, a resident of Sydney, you 
ascertain the following information in regard to the year ending 


June 30, 1937: 


(1) Profit from business as General Agent .. .. .. #42000 
(2) Share of profit of partnership in Goonawinji 
Station, situated in Victoria .. . 900 


(3) Share of profit of partnership in ‘Rolling Downs 





Station, in Northern Territory .. . : 500 
(4) Dividends—Central Gold Mining Co., 
(Victoria) . £200 
(5) Dividends—North Copper 3 Mines Co., NLL. 
(Tasmania) .. .. ae 
400 
(6) Rents .. .. . 600 


(7) A also owns his own residence, valued at £5000 
(8) Repairs to properties (including £50 for residence) 150 
(9) Rates on properties (including £50 for residence) 300 
(10) Fire insurance on —— eed £25 for 


residence) .. .. , oe oh 75 
(11) Fire insurance on furniture in 1 residence ae, oe 20 
(12) Federal Land Tax — against property In- 

cume .. . 20 
(13) Federal Income Tax, one-third property, two-thirds 

personal exertion .. . 600 
(14) State Income Tax, half ‘property, half persona 

exertion .. . 400 
(15) Calls paid on Central Gold Mining ‘Co. N.L. £50 
(16) Calls paid on North Copper Mines, N.L. .. 100 is 

1 





(17) He paid his wife, from whom he has a judicial separation, 
a sum of £500 per year. 

(18) A son, aged 14 years, is at school in England, and is wholly 
maintained by him. 

(19) A daughter, aged 17 years, wholly maintained by him, resides 
with him, and he also wholly maintains his deceased partner's 
child, aged 10 years, who is at boarding school in Melbourne. 

(20) During the year he paid medical expenses: 

PE vs te os de ae oe Se 

FT Le i ee ee. 

fo ee er 
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(21) He also made gifts during the year to the Church of England 
Grammar School of £200, and to the Sydney University of 


£500. 


From this information prepare Return of Income for the 12 
months ending June 30, 1937, distinguishing between personal 


exertion and property income. 




















Answer 1: 
Personal 
Assessable Income. Exertion. 

oe see aa wk onl ee 
ee eee 900 

ee 66 ss 66 we me 500 
ear eae — 
ee eee — 
Peer a eee — 

£3400 

Allowable Deductions. 

oe — 
ah Ge ak eerres £50 
Sere — 
a ee eee — 
ee — 
ne — 

RE ik: alden pede 200 
rice. (eas Wake el 50 
ae 100 
ee 50 
eee 50 

aS 50 
Eagar ee 40 

PE tiwhren aeove 500 
£1090 

Summary 
Assessable income .. £3400 


Allowable deductions . 1090 





Taxable Income, £2490. £2310 








Comments: 


Property. 
Nil 
£200 
600 





£800 








£100 
250 
50 
Nil 
20 
Nil 














(3) Income derived from primary production in the Northern 
Territory is exempt if derived by a resident of that Territory. 


A is a resident of Sydney, and it is presumed that he is not also 
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a resident of the Northern Territory. Although a taxpayer can 
have no more than one domicile at the same time, he may be 
simultaneously a resident of any number of places. 


(17) A is not entitled to a deduction of the sum of £500 paid 
to his wife, but the income is exempt in the hands of the wife 
S. 23 (1). A taxpayer is entitled to a deduction of £50 in 
respect of his wife if the separate net income derived from all 
sources by the wife in the year of income does not exceed £50, 
and the taxpayer contributes to the maintenance of the wife. A 
voluntary periodical allowance by a husband to a wife is not 
income; it is a succession of gifts. In the present case, however, 
the annual payment is presumably a binding one, and is therefore 
income, although exempt. On the assumption, however, that 
“separate net income” means income derived separately from the 
husband, and that the wife’s separate income is £50 or less, or 
nil, it is considered that the husband is entitled to the deduction 
of £50 under S. 79 (a). 

(18) A condition attaching to child allowance is that the 
child must be a resident. In the present case the son is at school 
in England. Included in the definition of “resident” is a person 
whose domicile is in Australia, unless the Commissioner is satis- 
fied that his permanent place of abode is outside Australia, S. 6. 
A typical instance is an officer of the Commonwealth or State on 
duty abroad for a term of years. An individual’s domicile is the 
country in which he has his permanent home, and is quite distinct 
from residence or nationality. In the present case, it is presumed 
that the father, A, is domiciled in Australia. If so, the son’s domi- 
cile is also in Australia. The fact that the son is attending school 
in England does not prove that his “permanent place of abode is 
outside Australia.” “Permanent” means indefinitely continuing, 
and a temporary residence at school does not answer that descrip- 
tion. As the child was under 16 at the beginning of the year of 
income, and is wholly maintained by A, it is submitted that the 
latter is entitled to a deduction of £50. The Department would, in 
the above circumstances, require evidence that the son’s residence 
in England was of a temporary nature. 

The object of the limitation in S. 79 (a) and (b) is to prevent 
foreigners, who leave their families permanently in their home 
countries, from successfully claiming the wife and child allowan- 
ces. The Department would have no more chance of checking 
the number of children belonging to a Chinaman than it would 
have of calculating how many angels can dance on the point of 
a needle. 

(20) For the reasons stated in (18), the taxpayer is entitled 
to a deduction of medical expenses, £10, paid in respect of his son 
in England. 


Question 2: 
The following figures show a taxpayer’s operations for the 
undermentioned years: 
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1935 1936 1937 
Loss on business... .. .. £1500 -- — 
Profit on business . . a. -— £600 £1000 
Exempt income .. .... .. 300 300 300 
Life assurance premium .. 50 50 50 


What is the amount of his taxable income for the year ending 
June 30, 1937? Show workings. 


Answer 2: 
(a) Calculation of loss of year ended June 30, 1935: 


PD ie 6s oa ced 40 a6 ow. we on Se 
Less net exempt income .. .. .. .. .. «+ «. 300 


Amount of “loss,” S. 80 (1) .. .. .. .. .. £1200 


The loss cannot be’ augmented by the concessional deduction 
of the year of loss, £50. 


(b) Year ended June 30, 1936: 
Net exempt income 
Assessable income 
Concessional deduction .. 


Amount of loss required first to absorb 
net exempt income and next to reduce 
remainder of assessable income to nil, 


£850. £300 £550 








There remains an unrecouped loss of £350 (£1200 — £850) to 
carry forward to 1936-37. 

Although concessional deductions of the year of loss are 
specifically excluded in calculating the amount of that loss, the 
Act is silent as to the position in succeeding years, and it is 
submitted that the concessional deductions of the succeeding years 
into which the loss is carried are not excluded. 


(c) Year ended June 30, 1937: 


Net exempt income .. .. .. .. .. £300 
Assessable income .. - 
Concessional deduction . . ae 
Balance of loss, £350, deductible in 

the first place from net exempt 


income, S. 80 (2) (b) .. .. .. 300 





Taxable income .. 
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Question 3: 


A British manufacturer visits Australia and submits samples to 
various customers. As a result, on his return to England, the 
British representatives of the Australian customers place orders 
with him for shipment to the Australian houses. 

The British manufacturer desires to know whether these are 
considered sales within the meaning of the Income Tax Acts and 
whether they are taxable, and, if so, on what basis. 

For future guidance he desires to know whether the position 
would be affected in any way by his appointing an Australian 
agent to represent him. 

Advise him fully on the position. 


Answer 3: 

In the circumstances mentioned in the question, the goods 
were “sold in Australia,” and the profit, if any, is assessable. 
Section 41 provides that where a person sells goods— 


(a) by means of anything done by himself when in Australia; or 
(b) by means of an agent or representatives in Australia, 


and those goods are in Australia or are to be brought into Australia 
for the purpose, or in pursuance or in consequence, of such sale, he 
shall be deemed to have sold them in Australia. A sale is deemed 
to be made by means of a person or of something done when such 
person or thing done is instrumental in bringing about the sale. 

In the present case, the “thing done” by the manufacturer when 
in Australia was the submission of samples to his customers. The 
thing so done in Australia was, admittedly, instrumental in bring- 
ing about the sales, and the goods are therefore deemed to have 
been sold by the manufacturer in Australia. The position is the 
same where the sales were made by means of an agent or repre- 
sentative whilst in Australia, whether the agent is resident or 
transient. In both instances, so long as the goods are to be brought 
into Australia, it is immaterial where the goods were ordered, 
where the contract was accepted, where the goods were delivered, 
or where payment was made. 

The method of calculating the profits, where the goods are sold 
by the manufacturer thereof, is set forth in S. 38, which provides 
as follows: 


“Where goods manufactured out of Australia are imported 
into Australia and the goods are, either before or after importation, 
sold in Australia by the manufacturer of the goods, the profit 
deemed to be derived in Australia from the sale shall be ascer- 
tained by deducting from the sale price of the goods the amount 
for which, at the date the goods were shipped to Australia, goods 
of the same nature and quality could be purchased by a wholesale 
buyer in the country of manufacture, and the expenses incurred 
in transporting them to and selling them in Australia.” 
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Sale price of goods .. 
Deduct : 
Wholesale price in country of manu- 
facture at date of shipment .. 
Transport and selling expenses -: 





Profit, if any, deemed to be derived in 
Australia .. 


All items must be expressed in Australian currency, S. 20. 


Question 4: 

What are “Concessional Deductions”? Enumerate and describe 
fully four distinct classes of concessional deductions. How are 
they deductible ? 


Answer 4: 

Concessional deductions are special deductions granted to resi- 
dent taxpayers principally in recognition of their domestic 
responsibilities. 

Spouse Allowance.—Section 79 (a). The allowance is £50 in 
respect of the spouse (i.e., husband or wife) of a resident tax- 
payer, subject to the following conditions: 

(a) the spouse must also be a resident of Australia, and 

(b) he or she must be wholly maintained by the taxpayer. The 
spouse shall be deemed to be wholly maintained by the 
taxpayer if the separate net income derived from all sources 
by the spouse in the year of income does not exceed £50, and 
the taxpayer contributes to the maintenance of the spouse. 


A proportionate allowance is granted where the spouse is wholly 
maintained by the taxpayer during part only of the year of income. 


Dependent relative allowance.—Section 79 (a). The allow- 
ance, which is £50, is granted only to a widower who is a resident, 
and subject to the following conditions: 

(a) the relative must be a female, 

(b) having the care of any of the taxpayer’s children who are 
under 16 years of age; 

(c) the female relative must also be a resident of Australia, and 

(d) she must be wholly maintained by the taxpayer. 

The dependent relative shall be deemed to be wholly 
maintained by the taxpayer if the separate net income derived 
from all sources by the dependant relative in the year of 
income does not exceed £50, and the taxpayer contributes to 
the maintenance of the dependant relative. 


A proportionate allowance is granted where the dependant 
telative is wholly maintained by the taxpayer during part only 
of the year of income. 
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Child Allowance.—Section 79 (b). The allowance is £50 to a 
taxpayer who is a resident of Australia in respect of each child 
who— 

(a) is a resident of Australia, 
(b) is under 16 years at the beginning of the year of income, and 
(c) is wholly maintained by the taxpayer. 


The child need not be a child, or any other relative, of the 
taxpayer. 

Provision is also made for a proportional allowance where the 
child— 

(i) is born during the year of income, 

(ii) attains the age of 16 years during the year of income. 
(iii) is wholly maintained by the taxpayer during part only of the 

year, 

(iv) is only partially maintained during the whole of the year, 
(v) is only partially maintained during part only of the year. 


Medical Expenses.—Section 79 (c). A resident taxpayer is 
entitled to a deduction of payments made by him or her during 
the year of income, not exceeding £50 in the aggregate, to any— 
(a) legally qualified medical practitioner, nurse or chemist, or 
(b) public or private hospital, 


in respect of any illness of, or operation upon, the taxpayer, his 
or her spouse, or any of his or her children who are under the 
age of 21 years, if the spouse or child is a resident of Australia. 

Payments made to a professional masseuse or masseur, who is 
also duly registered as a nurse, are also deductible, if the massage 
treatment is in respect of an illness of the taxpayer, spouse, or 
child under 21. 


The deduction is not limited to amounts expended in Australia. 


Allowance in respect of life assurance and other provisions — 
Section 79 (e). The maximum allowance is £100 in respect of the 
sum of the amounts paid by a resident taxpayer during the income 
year, being: 

(a) premiums paid for insurance on the life of the taxpayer, or of 
his or her spouse, or his or her children irrespective of age; 

(b) sums paid for a deferred annuity or other like provision for 
his or her spouse, or his or her children irrespective of age; 

(c) sums paid to superannuation, sustentation, widows’ or 
orphans’ funds, or to any friendly society, for the personal 
benefit of the taxpayer, or of his or her spouse, or his or her 
children irrespective of age. 

The allowance is granted whether the insurance, annuity, etc., 
was effected in or out of Australia, and it is immaterial where 
the payments were made. 

Premiums paid in respect of endowment, but not accident, 
policies, are deductible. 
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Order of allowance of concessional deductions.—Concessional 
deductions are deductible in the first place from the income from 
personal exertion, next from the income from property other 
than dividends, and lastly from the income from dividends, S. 50 


(c). 








Example: Personal 
Exertion. Rent. Dividends. 

Assessable income .. .. .. £380 £180 £1000 
Wife allowance .. .. .. .. £50 — = seh 
Child allowance (4) .. .. 200 — _— om 
Medical expenses .. .. .. 48 — _ _ 
Life assurance premiums .. 93 — o_o = 
£391 380 11 — 
Taxable income, £1169. Nil £169 £1000 








N.B.—Although five are enumerated above, spouse and depen- 
dant relative allowances are not distinct classes of concessional 
deductions. 


Question 5: 

(a) A taxpayer, in receipt of dividends, is entitled to a rebate in 
his assessment. How is this rebate calculated ? 

(b) Does your reply cover dividends received from co-operative 
companies? If not, what is the position with regard to these? 


Answer 5: 
(a) Section 46 (1) provides as follows: 
“Subject to this Section, a shareholder shall be entitled to 
a rebate in his assessment of the amount obtained by applying 
to that part of the dividends which is included in his taxable 
income a rate equivalent to— 


“(a) the rate of tax payable by him on income from property ; 
or 

“(b) the rate of tax payable by companies for the year of tax, 

whichever is the less.” 

The part of the dividends so included in the taxable income 
of the shareholder shall be the amount remaining after 
deducting from the amount of dividends included in his assess- 
able income deductions allowable to him under this Act from 
income from dividends. 


Example (1): 


Where shareholder’s rate of tax on income from property is less 
than company rate (at present 12d.) : 
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Rent. Dividends. Total. 

Assessable income .. .. .. .. £260 £300 £560 
Deductions (direct expenditure 

—interest) .. .. .. .. .. — 10 _— 

Wife allowance .. .. .. .. 50 — 60 





Net income .. . £210 £290 
Statutory exemption (S. 81): 


959 _ 500 — 250 


3 = 125 125 





£85 £290 £375 
Rate of tax on £375 = 675d. in £, less 10% = 6-075d. 


Assessment: 


eee te Ps ON ne cs cc ct ke ce OR 
Less rebate at shareholder’ s rate, as it is less 
than company rate—£290 @ 6-075d. inf 7 6 9 








EE cn 06 ae SE ae ke De ot ae ee 


Example (2): 
Where shareholder’s rate of tax on income from property is 
more than company rate: 
Sole income—dividends .. .. .. .. .. £1500 0 0 


Deductions.—Nil. 
Tax on £1500 @ 19°8d. in £.. .. .. £123 15 0 
Less rebate at ws rate—£1500 @ 

12d. in £.. .. a: os 75 00 


As 65 ath si Od. OA B4L04 Deb 48 15 0 


No. Section 46 (4) provides as follows: 

“A shareholder in a company which is a co-operative 
company within the meaning of Division 9 of this Part shall 
not be entitled to a rebate in his assessment in respect of 
dividends paid to him by that company.” 

The reason for denying a rebate in respect of dividends 
received from a co-operative company is that the company 
is allowed a deduction in respect of profits distributed as 
dividends to shareholders, S. 120 (b). 


Question 6: 
Write a note on “Australian business controlled abroad.” 
What is the prime object of the Section in the Act referring 
to such businesses, and what steps are taken to prevent any 
avoidance of tax? 
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Answer 6: 

Section 136 provides that where any business carried on in 

Australia— 

(a) is controlled principally by non-residents ; 

(b) is carried on by a company a majority of the shares in which 
is held by or on behalf of non-residents; or 

(c) is carried on by a company which holds, or on behalf of which 
other persons hold, a majority of the shares in a non-resident 
company, 

and it appears to the Commissioner that the business produces 

either no taxable income or less than the amount of taxable income 

which might be expected to arise from that business, the person 

carrying on the business in Australia shall, notwithstanding any 

other provision of the Commonwealth Act, be liable to pay income 

tax on a taxable income of such amount of the total receipts 

(whether cash or credit) of the business as the Commissioner 

determines. 

The prime object of S. 136 may be illustrated by the following 
example : 

A company in Utopia owns all the shares of a subsidiary com- 
pany operating in Australia. The parent company supplies all the 
goods sold by the subsidiary company, and invoices these goods to 
the subsidiary at prices in excess of cost, with the result that the 
accounts of the subsidiary reveal little or no profit. In this class 
of case, the Commissioner is empowered to determine a taxable 
income based on the total receipts of the business for the income 
year, and income tax is payable on the taxable income so deter- 
mined. 


Question 7: 
Define, in terms of the Income Tax Act, any four of the 
following : 
(a) Assessable income of a non-resident. 
(b) Business. 
(c) Prospector. 
(d) Primary production. 
(e) Relative. 
(f) Taxable income. 
(g) Year of tax. 


Answer 7: 

(a) “The assessable income of a non-resident” shall include the 
gross income derived directly or indirectly from all sources in 
Australia, which is not exempt income, S. 25 (1). 

“Assessable income” means all the amounts which, under 
the provisions of the Act, are included in the assessable 
income, S. 6. 

“Non-resident” means a person who is not a resident of 
Australia, S. 6. 
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(b) “Business” includes any profession, trade, employment, voca- 
tion or calling, but does not include occupation as an employee, 
S.6. 

(c) Bona fide “prospector” means a person, other than a com- 
pany, who has personally carried out the whole or major part 
of the field work of prospecting for gold in the particular 
area, or who has contributed to the expenditure incurred in 
the work of prospecting and development in that area, and 
includes a company which has itself carried out the whole or 
major part of such work, S. 23 (p). 

(d) “Primary production” means production resulting directly 
from the cultivation of land or the maintenance of animals or 
poultry for the purpose of selling them or their bodily produce, 
including natural increase, and includes the manufacture of 
dairy produce by the person who produced the raw material 
used in that manufacture, S.6. 

(e) “Relative” means a husband or wife, or a relation by blood, 
marriage or adoption, S.6. 

(f) “Taxable income” means the amount remaining after deduct- 
ing from the assessable income all allowable deductions, S.6. 

(g) “Year of tax” means the financial year for which income tax 
is levied, S.6. 





Correspondence 


Hote, Accounts: PERCENTAGE OF Bar PROFITS 
The Editor, The Australian Accountant 


Dear Sir,—I notice in the April issue of The Australian 
Accountant that there is a question and answer dealing with this 
matter. My own experience may be useful to readers of the 
Journal. 

It is the usual practice to tabulate supplies to hotel bars, and cal- 
culate percentages each week, as far as South Australian practice 
is concerned. Stock is generally taken after closing on Saturday 
night or on Sunday morning, and if the employees’ returns do not 
consistently reach a certain percentage they will be carpeted. Whilst 
not claiming to be the originators of the practice, this firm, we 
believe, were the first to apply the principle in an endeavour 
to prevent the wholesale thefts occurring in regard to what we call 
bottle department sales, about seventeen or eighteen years ago. To 
overcome this embezzlement, bottle departments began to be 
arranged in such a way as to take a fixed stock, and the requisitions 
to the cellar the following morning were expected to represent the 
sales of the preceding day. The immediate success of this arrange- 
ment awakened the necessity for something similar in the South 
Australian bar trade, with modifications that were essential. 

It is a system of check, and is not confined to hotels alone. It 
is being applied to grocers, meat stores, produce sales, and other 
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businesses, with modifications as are suitable. In fact, no class of 
business known to the writer is incapable of being arranged that will 
not allow some means of check on sales or returns from branches 
or departments. It is a matter of arrangement or tabulation of 
stocks, together with some acceptable basis of requisitioning 
supplies. 
Yours faithfully, 
Adelaide, 11/5/38. W. H. O’FLAgERTY. 





THE Business LETTER 


From A. Clunies Ross, F.I.C.A., 
To: The Editor, The Australian Accountant. 

May I add a footnote to Mr. Gunn’s interesting article on “The 
Business Letter” in your April issue? 

I should like to have his ideas on one or two practical points that 
sometimes cause difficulty. One is the question of addressing a let- 
ter to a man whose initial you do not know. I am inclined to agree 
with him that “Esq.”’ could well disappear from Australian usage, 
but both “— Brown, Esq.” and “Mr. Brown” somehow suggest 
that your addressee is “lacking.” My own suggestion is to make a 
guess—if you insert “G.” (e.g.), you have one chance in about 
twenty of being right (1., Q., X., Y. and Z. are very uncommon), 
and there is no more chance of the letter going astray than if you 
“blank” him. 

Then the ladies, bless them! Some of them will believe you 
know that “Melisande Zant” is the wife of Mr. R. A. Zant, and 
feel a little annoyed if an answer comes to Miss M. Zant. What 
does Mr. Gunn do? Assume she’s married—or not? On the 
whole, I think there’s less danger in saying “Mrs. Zant.” 

He might have added a warning about the spelling of proper 
names. There is nothing a man—or woman—uses more quickly 
as an indication of carelessness—some are even annoyed—than a 
misspelt name. There are two groups that contain catches :— 
(1) The everyday names that have a number of variations—for 
instance, Robson, Robison, Robinson, Robertson, Robards, 
Robberds, Robin, Roberts, Robins and Robbins; Brown and 
Clark with and without “e”. And don’t forget the Scotch, that 
virile race that has produced an independent heading in address 
files. Is he McD., or MacD., or Macd., or even M‘D.? He'll 
notice a mistake in a moment. (2) Unusual names—a glance at 
the telephone directory finds: Greenhalgh, Grabowsky, Lazer, 
Ruschpler, Yips, and Yonna. Often the pronunciation is a mys- 
tery, but he thinks it and the spelling are both simple. To be per- 
sonal: If a correspondent has nothing but my writing of my 
middle name to go on, I don’t blame him for getting it wrong, but 
if it’s nicely printed at the top, I think he might have taken the 
trouble to look. 

There are two punctuation matters that Mr. Gunn could have 
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mentioned. One is that the ending of a paragraph should be 
looked upon as an important punctuation mark, and one that 
should be given careful attention. The break means something 
to the reader; it should always be a thing that the writer wanted 
it to mean. 

The other is the resurrection of the colon: it almost passed out 
of use, but is coming back as saying to the reader that he is to 
expect some expansion or explanation of a word or a statement 
that has passed. For example, the part of the last sentence after 
the colon is an explanation of the word “resurrection,” and no 
other mark is quite as good. 

Mr. Gunn’s list of awful examples is fine, but he might have 
added: “duly” or “in due course.” Some governmental depart- 
ments love it, and the reader does not know when he’s to hear 
again: in three days or three weeks or three months! A business 
man should be able to tell you the latest date by which “your 
communication will receive attention.” 

I can endorse Mr. Gunn’s opinion of A. P. Herbert’s book, but 
want to mention Fowler’s “Modern English Usage.” The only 
drawback to this book is that it is longer, and, if you are at all 
interested in points of composition, pronunciation, and so on, you 
will find yourself spending (not “wasting”) useful time browsing 
from one heading to another. 

One of these days we shall drop “Dear Sir” and “Yours faith- 
fully” and much of the inside address—realising that, unless the 
essential courtesy of business is in the body of the letter, the 
meaningless courteous forms do nothing to create it, rather the 
contrary. The military style has much to commend it :— 
“From: A.A. and Q.M.G., 2nd District Base. 

To: C.O., 62nd Battalion, A.M.F.” 

at the top, with a signature above rank and function at the foot. 
What more do you want? To set a good example, I am not 
“Yours faithfully,” or “truly” or “sincerely,” or even “etc.,” but 
merely 


Sydney, 16/5/38. A. Ciuntes Ross. 


ACCOUNTANCY, STATISTICS AND ECONOMICS 
The Editor The Australian Accountant 
Dear Sir,—lIt is pleasing to note the increasing emphasis being 
given by The Australian Accountant to the managerial aspect of 
accountancy. The April issue is particularly noteworthy. Seldom 
in an accountancy journal do we meet with such articles as “The 
Accountant and the Economist” and “The Construction of an 
Index of Business Activity.” Statistics and economics have for 
too long been confined to purely economic treatises. Their place 
in an accountancy journal is fully justified. 
Though we may not maintain with Irving Fisher that “an index 
number is an absolutely accurate instrument,” we certainly can- 
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not agree with Pierson that “all attempts to calculate index num- 
bers ought to be abandoned.” Indeed, America’s early recog- 
nition of the value of business statistics has been a sine qua non 
of the rapid development of that tool of management, Cost 
Accounting and the ushering in of the era of Scientific Manage- 
ment. 

In Australia the cry is for more statistical information. The 
continuation of articles of the above nature and the more frequent 
appearance of contributions devoted to Cost Accounting, will do 
much to cultivate the growth of a statistical consciousness among 
accountants. Yours faithfully, 

16/5/38. J.T.E.C. 


Company Law and Secretarial Practice Section 
Edited by J. S. McINNEs, F.1.C.A. 


VoTING BY ATTORNEY ON A POLL 


“Interested,” Sydney, asks: 

“Would it be legal for a shareholder to vote on a poll when he 
holds a general power of attorney from an absentee shareholder, 
but does not submit a proxy in the form set out in the company’s 
articles ?”” 


The answer to this question depends upon the provisions of 
the articles of association of the company. At common law a 
shareholder, if he wishes to vote, must vote personally—he has no 
right to vote by proxy or by attorney. The right to vote by proxy 
or attorney depends upon the provisions of the articles, which 
are strictly construed, and a shareholder has, therefore, no greater 
rights in this respect than those conferred upon him by the articles. 

The provisions contained in the articles of association in relation 
to voting, whether in person or otherwise, have been continually 
widened as the result of decisions of the Courts. 

By clause 54 of Table A of the English Act of 1929—adopted 
in Queensland, South Australia and New South Wales—“On a 
show of hands every member present in person ... . shall have 
one vote. On a poll every member shall have one vote for each 
share... . of which he is the holder.” 

By clause 58, on a poll votes may be given either personally or 
by proxy. 

By clause 59, the instrument appointing a proxy shall be in 
writing under the hand of the appointer or of his attorney duly 
authorised in writing... . 

By clause 60, “The instrument appointing a proxy and the power 
of attorney or other authority, if any, under which it is signed 
or a notarially certified copy of that power or authority, shall be 
deposited at the registered office of the company not less than 48 
hours before the time for holding the meeting or adjourned meet- 
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ing at which the person named in the instrument proposes to 
vote, and in default the instrument of proxy shall not be treated as 
valid.” 

Assume that A is a shareholder in a company, and that B, 
another shareholder in the same company, has appointed A as his 
attorney under a general power of attorney. On Articles 54, 58 
59 and 60 set out above, which are now very common, to enable A 
to vote on a poll in respect of the shares held by B, A would have 
to lodge a form of proxy with the company, appointing himself as 
proxy for B, and exhibit the power of attorney to the company, 
within the time limited. 

Many articles, following Table A of the English Act of 1862, 
contain a provision to the effect that “The instrument appointing 
a proxy shall be in writing under the hand of the appointor,” the 
words “or his attorney duly authorised in writing” not appearing 
in the article. Under such an article it is very doubtful if a proxy 
can be signed by the shareholder’s attorney. The Bankruptcy 
Acts (S. 104 of the Commonwealth Act) require a disclaimer by 
a trustee to be “by writing signed by him.” In Wilson v. Wallani 
(1880), 5 Ex. D. 155, it was held that a disclaimer must be in 
writing signed by the trustee, and a disclaimer signed by the 
trustee’s agent (in that case, the trustee’s solicitor) was held to 
be invalid. On the reasoning in this case authoritative writers 
express the opinion that the words “under the hand of the 


appointor” in the article of association set out above mean under 
the appointor’s own hand. The words “or of his attorney duly 
authorised in writing” were inserted in the modern article to make 
the position clear. 


CoMPANY—VOLUNTARY WINDING-Urp—JoINT LIQUIDATOR A 
So._iciroR—ProrFit-Costs or LITIGATION 


A solicitor-liquidator is not entitled to charge profit-costs if he 
acts as solicitor for himself and his co-liquidator in the voluntary 
winding-up of a company. Jn re R. Gertzenstein Ltd. (1937 Ch. 
115). 

R. Gertzenstein Ltd. went into voluntary liquidation as a 
members’ liquidation, two liquidators being appointed, one a char- 
tered accountant and the other, Mr. Baron, a solicitor. In the 
course of the winding-up the liquidators took out an originating 
summons against two persons (the respondents), impeaching cer- 
tain transactions between the company and the respondents on the 
ground of fraudulent preference. In those proceedings Mr. Baron 
acted as solicitor for his co-liquidator and for himself. The 
matter was compromised ; the respondents to the summons, under- 
taking not to prove or make any claim in the liquidation of the 
company, were by consent ordered to pay to the joint liquidators 
(1) a sum of money in settlement of their claim, and (2) their 
taxed costs. 
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The costs which were brought in for taxation included Mr. 
Baron’s profit-costs, but these were disallowed by the Taxing 
Master. Objections to that taxation were carried to the Registrar, 
who also disallowed the profit-costs and overruled the objections, 
on the ground that profit-costs were precluded by the operation of 
Rule 158 of the Companies (Winding-up) Rules 1929. From 
that decision the joint liquidators appealed to the Court. 

Rule 158 reads: 

“Except as provided by the Act or the rules, a liquidator shall not in 
any circumstances whatever make any arrangement for, or accept from 
any solicitor, auctioneer, or any other person connected with the company 
of which he is liquidator or who is employed in, or in connection with, the 
winding up of the company, any gifts, remuneration, or pecuniary or other 
consideration or benefit whatever beyond the remuneration to which under 
the Act and the rules he is entitled as liquidator, nor shall he make any 
arrangement for giving up, or give up any part of such remuneration to 
any such solicitor, auctioneer, or other person.” 

(This is an old bankruptcy and winding-up rule—see S. 134 
of the Federal Bankruptcy Act). 

The Registrar interpreted Rule 158 as prohibiting a liquidator 
who was a solicitor from receiving profit-costs while acting either 
as solicitor for himself or as solicitor for himself and a joint 
liquidator. 

It has long been settled that, unless authorised by the trust 
deed, a trustee who is a solicitor is not allowed to charge profes- 
sional fees in connection with his work as trustee. But, as Under- 
hill in his work on Trusts and Trustees states, there is a “curious 
exception” to this rule. “This exception (known as the rule in 
Cradock v. Piper (1850, 1 Mac. & G. 664)) has been enunciated 
in the following terms: ‘Where there is work done in Court, not 
on behalf of the trustee, who is a solicitor, alone, but on behalf of 
himself and a co-trustee, the ordinary principle will not prevent 
the solicitor, or his firm, from receiving the usual costs, if the costs 
of appearing for, or acting for, the two, have not increased the 
expense ; that is to say, if the trustee himself has not added to the 
expense which would have been incurred if he or his firm had 
appeared only for his co-trustee.’ This exception is, however, 
limited to the costs incurred in respect of business done in an 
action or matter, and does not apply to business done out of court.” 

Mr. Baron had his appeal argued by a K.C. and two junior 
counsel, their principal arguments being (1) that a solicitor- 
liquidator is in the same position as a solicitor-trustee, and 
consequently, under the rule in Cradock v. Piper, entitled to his 
profit-costs in this case, and (2) that Rule 158 did not apply. 

In dismissing the application with costs, Mr. Justice Bennett 
said that there was a fiduciary relationship between the liquidators 
on the one side and the shareholders or creditors of the company 
on the other, which prevented liquidators from making a profit 
out of their trust, and thus prevented a liquidator, who was a 
solicitor, from obtaining any remuneration for work done by him 
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in his capacity as solicitor and not as liquidator. The exception 
established in the case of a solicitor-trustee in Cradock v. Piper 
in regard to profit-costs in litigation in which he acts as solicitor 
for himself and a co-trustee has no application to exclude the 
operation of Rule 158, which, by its very wide and absolute terms, 
prohibited any arrangement by which a liquidator might receive 
extra remuneration to that allowed by the Act and Rules. Ip 
this case there must have been some arrangement between the 
liquidators whereby one of them (Mr. Baron) was to become 
entitled to some remuneration beyond that allowed by the Act and 
Rules. On the true interpretation of Rule 158 the answer given 
by the Registrar, that profit-costs should not be allowed, was a 
good one. 

(A very interesting point about this case is the unexpected 
quarter from which the objection to the charging of the profit-costs 
came. As the company itself did not have to pay the profit-costs 
of the solicitor-liquidator, it could not recover them from the 
respondents ). 


CoMPANY WINDING-Up—DISTRIBUTION OF SURPLUS AssETs 
BETWEEN CLASSES OF CAPITAL 


Syston and Thurmaston Gas, Light and Coke Co. Ltd. was 
formed in 1866, the capital being originally £5,000. That capital 
was from time to time increased, until, in 1902, it had reached a 
total of £10,000, divided into £1 shares. No provision was made 
in the memorandum or articles with regard to the distribution of 
surplus assets in the event of a winding-up, nor was there any 
provision as to dividend, except that the directors could declare 
a dividend to the members in proportion to their shares. 

In 1902 the Gas and Water Orders Confirmation Act was passed, 
which, amongst other orders, confirmed an order empowering the 
Syston and Thurmaston Co. to issue additional capital beyond the 
amount of £10,000 to an amount not exceeding £18,000. The 
order provided that, except as otherwise stated, the undertakers 
should not make a larger dividend payment than one of 10 per 
cent. on the original capital and one of 7 per cent. on so much of 
the new capital as might be issued as ordinary capital. The order 
contained no provision with regard to the distribution of surplus 
assets. There was nothing in the order to distinguish the two 
classes of capital except the provision as to the rates of dividends. 
All the shares were fully paid up. 

In 1936 the undertaking was sold to the Leicester Corporation, 
and the purchase price, together with certain profits in the hands 
of the liquidator, representing the proceeds of the carrying on of 
the undertaking since the last dividend was declared and paid, 
amounted to approximately £9,000 after repaying the capital paid 
up on all the shares of the company. 

The prima facie rule is that, unless otherwise provided by the 
conditions of issue of any shares, the surplus assets, after repay- 
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ing the amounts paid up on all the shares of the company, must 
be divided between all the members in proportion to the nominal 
value of the shares held by them. 

In view of the differing dividend rights attached to the shares 
in this case, the liquidator took out a summons to determine the 
rights of the shareholders in respect of the surplus assets. 

Srmonps J. said that the question to be determined was whether 
that sum of £9,000, or some part of it, was applicable by 
way of dividend for the period of the company’s trading in respect 
of which no dividend had been paid, and also, how the sum ought 
to be distributed amongst the holders of the capital. Since no 
dividend had been declared, that sum was not to be distributed 
partly as dividend and partly as capital. Neither the Court nor 
the liquidator could assume the function of declaring a dividend 
ater a company had gone into liquidation. On the point whether 
the sum available for distribution was to be distributed pari passu 
between the holders of the two classes of capital, it was clear that, 
as there was only a distinction in regard to dividend, and no fur- 
ther distinction imposed in the memorandum, or in the articles, or 
in the order sanctioning the issue of further capital, it was impos- 
sible to distribute the assets in any way other than pari passu. 

Accordingly, the liquidator was ordered to distribute the surplus 
inhis hands pari passu, according to the amount paid up on the 
shares (and as all the shares were fully paid up, an equal amount 
would be distributed on all the shares). Jn re Syston and Thur- 
maston Gas, Light and Coke Co. Ltd. (1937, 2 All E.R. 322). 


Basis OF CALCULATION OF DIVIDENDS 


The articles of association of the above company provided that 
dividends were to be paid to the members “in proportion to their 
shares.” When the shares of a company are all fully or equally 
paid up, no exception can be taken to such an article, but when a 
company has shares paid up to different amounts the provision 
isa very inequitable one and is now very much out of date. 

Clause 72 of Table A of the English Act of 1862 provided that 
‘The directors may, with the sanction of the company in general 
meeting, declare a dividend to be paid to the members in propor- 
tion to their shares.” 

In Oakbank Oil Co. Ltd. v. Crum (1882, 8 App. Cas. 65) the 
pital of the company consisted of 60,000 shares of £1 each, 
4,000 being fully paid up, and 20,000 paid up to the extent of 
ly 5/- per share. Article 71 of the company’s articles was the 
ame as clause 72 of Table A, set out above. For years the 
company had paid dividends on all its shares at the rate of so 
much per centum on the amount paid up on the shares, but in 
1881 a person bought 50 of the shares paid up to 5/-, and he at 
oce intimated to the company that he intended to challenge the 
principle on which the dividends had theretofore been paid; he 
taimed that dividends must be paid in proportion to the shares 
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in the nominal capital held by members, which was synonymous in 
this case with the payment to them of dividends in proportion to 
the number of their shares (i.e., an equal amount per share, 
irrespective of the amount paid up on each share). 

In the Scottish Court of Session, and in the House of Lords, it 
was held that the question was one of construction of the articles, 
and on the articles it was not competent for the company to declare 
a dividend payable to the shareholders in proportion to the amount 
paid up on the shares issued by the company, because on the true 
construction of the articles all the shares were entitled to participate 
equally in dividends, without regard to the amount paid up on each 
share. The holders of shares paid to 5/- were therefore entitled 
to the same dividend per share as the holders of shares paid up 
to 20/-. 

Since that decision few companies have adopted an article to 
the same effect as clause 72 of Table A of the 1862 Act. The 
clause in modern use is taken from Palmer’s Precedents and pro- 
vides for the division of profits among the members in proportion 
to the amount of capital paid on the shares held by them respec- 
tively. The 1906 (English) Table A, and the Table A attached 
to the Acts of 1908 and 1929 (clause 92) provide for the payment 
of dividends “according to the amounts paid on the shares.” But 
the provisions of clause 72 of Table A of the 1862 Act were 
adopted in Table A of many of the early Australian Companies 
Acts (e.g., the Queensland Companies Act of 1863, only repealed 
in 1931, and the New South Wales Act of 1899, only repealed in 
1936), and quite a number of companies still exist with this very 
inequitable article. 

In 1867 an Amending Act was passed, S. 24 of which provided 
that nothing contained in the Act of 1862 should be deemed to 
prevent any company, if authorised by its regulations as originally 
framed or as altered by special resolution, from 


“3. Paying dividend in proportion to the amount paid up on 
each share in cases where a larger amount is paid up on some 
shares than on others.” 

This provision has been repeated in later consolidating Acts, and 
has been universally adopted in State Companies Acts. In our 
opinion such a provision is unnecessary, as it merely states what 
is the law without it. 


A New Zealand Case 


The New Zealand case of Alexander Mines Ltd. v. Hill (1932 
N.Z.L.R. 1598; 1933 Gazette L.R. 11) is an interesting decision 
on the point. By an agreement in 1925 between the proposed 
vendors to a company to be formed, and the proposed promoter 
of the company, the vendors gave to the promoter an option to 
purchase certain mining rights and plant of the vendors upon 
certain terms for £12,000 in cash and 29,000 £1 fully-paid shares 
in the company to be formed, and the promoter undertook to 
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endeavour to form a company to acquire such assets. One of the 
conditions of the option was that no shares in the new company 
should be issued as preference shares, but all shares should rank 
pari passu and dividends upon the same should be paid according 
to the amounts paid up or considered as paid up on the shares. 
The promoter arranged the formation of a new company with the 
object of acquiring the assets over which the option was granted, 
and of adopting, with or without modification, the preliminary 
agreement, the new company being incorporated in 1926. 

Article 109 of the company’s articles provided that dividends 
were to be paid to the members “according to their rights and 
interests in the profits,” but did not specify what those rights and 
interests were, and there was no other article defining such rights 
and interests. (Article 109 is really complementary to an article 
providing that “the profits of the company, subject to any special 
rights relating thereto created or authorised to be created by these 
presents, shall be divisible among the members in proportion to the 
amount of capital paid up on the shares held by them respectively,” 
but this provision was not in the articles of the company). 

Article 21 provided that the directors might receive from any 
member moneys due upon shares beyond the sums actually called 
for, and might pay interest upon moneys so received in excess of 
calls. 

Article 108 provided that where capital was paid in advance of 
calls upon the footing that the same should carry interest, such 
capital should not, whilst carrying interest, confer a right to 
participate in profits. This article, now in common use, was not 
in Table A of the 1862 Act (nor in the Oakbank Oil Company’s 
articles), and counsel for the holders of fully-paid shares con- 
tended that authority to pay dividends in proportion to the amount 
paid up on each share in case a larger amount was paid up on 
some shares than on others appeared by necessary implication from 
the terms of this article (but, as the result shows, the Court 
rejected this argument). 

On the day following the incorporation of the company the 
promoter, purporting to act for the new company, exercised the 
option. Subsequently, by deed of assignment between the vendors, 
the promoter, and the new company, the vendors, in consideration 
of the cash sum and delivery to the vendors of 29,000 fully paid-up 
#1 shares in the company, assigned the assets, the subject-matter 
of the preliminary agreement, to the new company. The share 
certificates for the 29,000 shares did not contain particulars of any 
special or limited rights to be attached to the shares. 

The new company was in several respects not a company of a 
nature to satisfy the conditions set out in the promoter’s option, 
and in view of (a) the express condition re basis of payment of 
dividends, (b) the existence of the leading case of Oakbank Oil 
Co. v. Crum, and (c) the well-known precedents relating to the 
matter, it is surprising that the vendors agreed to complete the 
sale to such a company. 
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The new company issued a number of shares to the public, but 
these shares were only partly paid up. The holders of the fully- 
paid shares claimed that dividends should be paid rateably on the 
amount paid up or deemed to be paid up on the shares, and not 
upon the nominal capital. 

The agreement of 1925 was filed with the Registrar of Com- 
panies on the formation of the company, and counsel for the 
holders of the 29,000 fully-paid shares argued that this agreement, 
which was referred to in the memorandum and articles of the 
company, had to be referred to in the interpretation of the articles. 

Held by the New Zealand Court of Appeal (Myers C.J, Mac- 
Gregor and Kennedy JJ.; Herdman J. dissenting), that, in the 
absence of appropriate provisions in the articles of association of 
a company, dividends must be paid rateably on the nominal capital 
and not upon the paid-up capital. “The general rule is that, if the 
articles are completely sitent as to how dividends shall be paid, 
they are to be paid according to the nominal (or subscribed) 
capital held by each member. There is no express decision upon 
this point, but, nevertheless, we think the matter must now be 
taken to be beyond doubt.” 

The majority stated that, upon the construction of the articles, 
it would appear that there was nothing in Articles 21, 108 and 109, 
or otherwise, to disturb the general rule and to make dividends 
payable otherwise than upon nominal capital. 

Whilst the memorandum and articles must be construed as a 
whole and could not be interpreted as if reference to the prelimi- 
nary agreement were entirely omitted, yet they must be construed 
as at the incorporation of the company, and those documents 
would not later convey a different meaning because the company 
chose to purchase from the vendors. It was fallacious to argue 
that it was contemplated that the new company would exercise 
the option, and therefore must have had a constitution permitting 
it to fulfil all the conditions of the option, including the condition 
as to the payment of dividends according to the amount paid up 
upon its shares. 





Depreciation of the Property of State - Owned 
Public Utilities and its Relation to the State 
Budget 


By T. F. BRENNAN, F.I.C.A. 


After all that has been written and said on the subject of 
depreciation, and after all the controversy which has extended 
over long years in relation to it, a definition of depreciation should 
now be wholly unnecessary and any statement of the principles 
relating to its treatment should be one of supererogation. 

And yet, looking at the facts, it is a matter for wonder whether 
this really is so. 
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Having in view the matter herein to be considered, it may 
perhaps be well, once more, shortly to restate the main principles 
which in the modern commercial world are now accepted as 
axiomatic. 

Depreciation in its relation to service-producing property is 
the loss of value which accrues (from many causes) to such 
property in the process of giving service. The amount repre- 
sented by that loss of value is part of the direct cost of producing 
the service, and, in common with all other costs (e.g., the cost 
of labour and the cost of materials), it must, if accounts are to be 
correctly kept and honestly presented, be charged against the 
income of the financial period in which the service is rendered. 

It may be that difficulty will be experienced in accurately 
determining the depreciation which pertains to any given period 
—obsolescence is a factor in relation to which little better than a 
blind guess can normally be made—but it is beyond question that 
the experience available to the various technicians is now sufficient 
to enable them to make a reasonable forecast of the effective lives 
of the various items of plant and equipment under their control. 
Regular periodical surveys of the depreciable assets and the 
adjustments (if any) which are thereby found to be desirable 
or necessary will keep the financial position of the organisation 
sufficiently accurate for all practical purposes. 

It is pertinent now to inquire, having regard to these principles, 
what is the attitude of the Treasurer of Victoria with respect to 
the making of adequate provision for the depreciation of the ser- 
vice-producing assets of the public utilities of the State? And in 
this connection it may be stressed that it would be proper to expect 
that the Treasurer would do what is right, irrespective of the effect 
which it might have on the financial statement which he has to 
present to the representatives of the people of the State. 

The two main public utilities whose finances are directly con- 
trollable, through Parliament, by the Treasurer are the railways 
and the country water supply. The State is responsible for the 
leans raised for the purposes of the State Electricity Commission, 
but the control of the revenue is in the hands of the Commission 
and to that fortunate fact may, it would seem, be attributed the 
further fact that the provision for the depreciation of the assets of 
Commission appears to be made on a correct and satisfactory 
sis, 

The Treasurer’s statement of receipts and expenditure of the 
Consolidated Revenue and other moneys shows that, as at 30/6/37, 
the net liability of the State on the railway account (i.e., the 
lability less the deduction on account of the National Debt Sinking 
Fund) was £72,890,816—in round figures £73,000,000. 

There has been written off the railways’ liability an amount of 
£30,000,000, but this is a mere book entry which has no effect on 
the financial position as it affects the producers and taxpayers of 
te State, upon whom the liability ultimately descends. 


c 
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The £30,000,000 written off represents, the Commissioners 
report, accrued depreciation for which provision was not made in 
past years. In their reports for many years past they have stressed 
the need for resolutely handling this problem, but it has been 
evaded and avoided by every Government as one succeeded another, 

It is a matter for sheer amazement that the announcement 
of the fact that £30,000,000 had been lost should have been viewed 
with apathy by the people, the press and the representatives of the 
people in Parliament. One would have thought that at least there 
would have been a definite intimation to those in authority that 
such an alarming and indefensible position should never be allowed 
to recur. 

In 1933 a Special Committee, of which Mr. E. V. Nixon, Char- 
tered Accountant (Aust.), was chairman, was appointed by the 
Minister of Railways to investigate and report, amongst other 
things, upon— 

“What annual provision would need to be made in future for 
depreciation, reserves and any other matter?” 

The comrsnittee made a careful and exhaustive investigation of 
the questions remitted to it, and, in Appendix I of its report, it 
sets out in some detail the works in respect of which provision for 
depreciation should be made. The net annual amount for which, 
it stated, provision should be made is given as £601,872—-say, for 
round figures, £600,000. 

What has been done? Reference to the papers distributed by 
the Treasurer to Parliament when he delivered his Budget shows 
that the contribution to Renewals and Replacement Fund for the 
year ending June 30, 1938, is £200,000, and that £118,000 is 
provided as the State’s contribution to the National Debt Sinking 
Fund. In addition, there is the contribution of the Commonwealth 
Government to the Sinking Fund. 

It is understood that the view held in the Treasury is that, to 
the extent to which the provision is made for the redemption of 
the loan liability, provision is not also required to be made for the 
depreciation of assets. This view does not accord with that which 
was generally held by those who were associated with the estab- 
lishment of the National Debt Sinking Fund, but no strong objec- 
tion is here offered to it because it must be recognised that the 
provision of full depreciation, plus repayment of liability, is a 
duplication of effort. Duplication, however, is not involved in this 
matter because, having in view the expressed opinions of the 
Railways Commissioners and of the Special Committee on this 
point, the contribution to the Renewals and Replacement Fund, 
even after allowing for the contribution to the Sinking Fund, is 
wholly inadequate. 

The net loan liability on account of country waterworks at 
30/6/37 is given as slightly more than £25,000,000. 

The Royal Commission which investigated water supply matters 
recommended that adequate depreciation be provided for on 
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perishable assets. Reference to the Treasurer’s statements shows 
that the provision made for 1937-8 is £500. It is surely not neces- 
sary to point out that £500 does not represent adequate provision 
for the depreciation of the perishable assets of this Commission. 

The Treasurer, in his Budget speech to Parliament, stated that 
“the estimated surplus for the financial year 1937-8” is £11,000. 

That statement is directly challenged in that it does not “exhibit 
a true and correct view of the state of affairs’ of the State of 
Victoria. No financial statement can be properly said to be true 
and correct unless adequate provision has been made for losses 
which it is known must occur in the ordinary course of working 
during the year. 

The Treasurer has at his hand full information on these points. 
In a pamphlet issued from the Treasury within recent times it is 
stated that : 

“Sound financial principles include the making of adequate 
provision for the protection of capital invested in works that are 
subject to depreciation and obsolescence.” 

In the Budget of 1937-8 the Treasurer has disregarded those 
sound financial principles. That policy, if continued, can lead only 
to a financial drift ending with the need to write off many more 
millions in respect of dissipated assets. 

How can the Treasurer justify the position he has assumed 
and the statement he has put forward? 

The people of Victoria, on whom falls the obligation of footing 
the bills when they are presented, should insist upon true and 
correct statements being presented and correct information being 
given to them by the responsible Minister of the Crown who is 
entrusted with the control of their finances. 

Emphatically, that was not done in the Budget for 1937-8. 





Book Review 


Jordan’s Company Law and Practice, 18th edition, 1937, by 
Stanley Borrie, Solicitor. Published by Jordan & Sons Ltd., 
London. English price, 12s. 6d. net. 

This useful alphabetical guide to company law and practice 
comprises 221 pp. text, xvi pages contents, etc., and appendices 
containing the 1929 Act, the Winding-up Rules applicable in a 
voluntary winding-up, and an index. The work is arranged on 
the subject plan under headings such as accounts and balance- 
sheets, allotments of shares, charges, debentures, directors, pros- 
pectus, transfer of shares, etc. This edition has been brought up 
to date to record the changes in the practice of the Registrar of 
Companies, the effect of the principal legal decisions affecting 
companies since the 1929 Act came into operation, and the amend- 
ments to the Winding-up Rules of 1929 since the date of the last 
edition. There is a very full index of 46 pages. 

J. S. McInnes. 
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Railway Accounts 


By W. J. Buss, A.1.c.A., M.INST.T. 
Comptroller of Accounts and Audit, Department of Railways, 
New South Wales 


[A lecture delivered before the Commonwealth Accountants’ 
Students’ Society, New South Wales Division] 


I understand from your Secretary that you have been considering 
the different methods of accounting in various classes of businesses, 
and wish to hear something to-night about railway accounts. At 
the outset I would say that, no matter what the business may be, 
the principles of accounting do not change—it is merely the forms 
and methods that vary. You will find this to be true in regard 
to railway accounts, which are kept on the old-fashioned and yet 
modern double-entry system, the principal books of account being 
the cash book, journal and ledger. 

The methods adopted in railway accounting throughout the world 
are practically the same, and particularly is this the case in Aus- 
tralia, where there are seven different railway systems. Interstate 
officers’ conferences have been held at intervals, resulting in 
uniformity in accounting and bookkeeping and in the publication 
of accounts and statistics. The value of uniformity is obvious, 
enabling a comparison of figures to be made, with the knowledge 
that they have been prepared and compiled along similar lines. I 
propose, therefore, to deal with the accounts of the New South 
Wales Railways as being typical of railway accounts generally. 

To embrace in this address the whole of the accounting activities 
of the N.S.W. Railways would take far too long, for not only are 
there accounts of the purely railway operations, but also accounts 
of many activities which are additional and ancillary to them. For 
instance, the Railway Department has its own printing office, the 
accounts for which are kept in a manner similar to that used in 
other printing offices. There are also quarries, a tarpaulin factory, 
a motor garage, foundries, metal season-ticket shop, electric power 
stations and the refreshment rooms service, the accounts for these 
being kept on lines appropriate to the nature of the business. The 
Department also manufactures articles varying from passenger 
express locomotives weighing 160 tons, and spans for steel bridges, 
to screws, metal tickets or serviettes for the refreshment rooms. 
Consequently, I propose to confine my remarks to the purely 
railway side. 


ORGANISATION 


Let us, first of all, look at the organisation. The Commissioner 
for Railways and the Assistant Commissioner are appointed by the 
Government. The organisation is divided into nine branches, 
each controlled by an executive officer, as follow: 
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Branch Controlling Officer 
Secretariat ih .. Secretary for Railways. 
: Finance - .. Comptroller of Accounts and ‘Audit. 
: Legal and Estates .. Solicitor for Transport. 
P Traffic - .. Chief Traffic Manager. 
. Ways and Work .. Chief Civil Engineer. 
Mechanical is .. Chief Mechanical Engineer. 
Electrical - .. Chief Electrical Engineer. 
ring Signal and Telegraph .. Signal and Telegraph Engineer. 
ses, Stores - .. Comptroller of Stores. 
At The Commissioner and the Assistant Commissioner, with the 
be, heads of these branches, constitute the Executive of the Depart- 
rms ment of Railways. 
ard It is the Finance Branch with which we are concerned this 
yet evening, as it embraces the whole of the accounting, bookkeeping, 
“ing auditing and statistical work of the Department. The Finance 
Branch is divided into sections, viz., Accounts, Audit, Statistical 
orld and the Printing Office. The accounts section is further sub- 
\us- divided into the bookkeeping, staff examination, pay and cashiers 
tate sections. In addition, there are, in the larger branches, branch 
in accountants and staffs who look after the detail work of the 
ion branches and render monthly balance statements to head office. 
us, I shall quote a few figures to give you an idea of what we have 
dge toaccount for. There is a route mileage of 6,124 miles, equivalent 
I to 8,157 miles of single track. The capital invested amounts to 


uth £145,000,000, and the cash receipts for last year were £22,000,000, 
with cash payments of £18,000,000—a total turnover of 
Hes £40,000,000. Last year 28,000,000 train miles were run, passenger 
are journeys reached 178,000,000, tonnage of goods hauled totalled 


nts 15,000,000, and the gross ton miles, i.e.. tonnage multiplied by 
‘or miles, amounted to 9,000,000,000. When you realise that all of these 
the amounts are made up of small accounts from 700 stations spread 
in over 8,000 miles of track, you will agree that the accounting 
ry, system must be such as to enable it to stand up to the work. 

ver 


Form oF ACCOUNTS 


ese ; : ; 
‘he The final form in which the accounts are published consists of a 
yer Balance Sheet, Income and Expenditure Account, Net Revenue 
es, account and Revenue Appropriation account, which, you will notice, 
ns, is the orthodox form of bookkeeping and could be stated in other 
‘ly words as balance sheet, profit and loss account and profit and loss 
appropriation account. 
CaPITAL ACCOUNT AND BALANCE SHEET 
- The balance sheet is published under the double account method 


he —you know what that means. It divides the balance sheet into 
two parts (1) capital account, showing on the credit side the total 
amount of capital received, and on the debit side the expenditure 
of capital; and (2) the general balance sheet. The object of the 


2S, 














358 THE AUSTRALIAN ACCOUNTANT JUNE 


double account system is to show the amount of capital raised 
for the purpose of the undertaking, and how that capital has been 
expended, and is particularly suitable for a railway undertaking. 

The capital is provided by the Government from loans and the 
procedure is as follows: Each year the Commissioner furnishes 
to the Colonial Treasurer an estimate of his capital requirements. 
This estimate is submitted to Parliament with other capital re- 
quirements from other Departments, and after consideration the 
money is duly voted. When the money is received by the Railway 
Department an entry is made debiting Government Railways Fund 
(which is the cash account of the Department) and crediting Loan 
Capital account. 

The Commissioner’s approval is required for all capital expen- 
diture. The approval papers are first forwarded to the Finance 
Branch, where a works number is issued, the account to be debited 
is stamped on the papers, and they are then sent to the branch 
which is to carry out the work. The cost of the works is kept by 
the branch accountants, and the monthly expenditure is entered 
on capital works returns, which are sent to head office and there 
entered into the subsidiary works ledgers. 

For major works, such as, for example, the construction of new 
lines, a local resident engineer is appointed, with a staff who keep 
the detail accounts and costs in connection with these works. 
These accounts are reconciled each month at head office and the 
various closing entries made. 

When loan money is expended, the particular Parliamentary 
Vote is debited and the Government Railways Fund is credited. 
At the end of each year Construction and Equipment Account 
(which is the assets account) is debited and the Parliamentary 
Votes are credited. 

Assets ——A record of the assets is kept which, as previously 
mentioned, are worth £145,000,000. The cost of each individual 
asset is not kept at head office, but the capital expenditure is 
recorded in great detail. The capital ledger shows the railway 
lines divided into sections, such as Sydney to Granville, Granville 
to Penrith, and so on. All expenditure in the different sections is 
entered under sub-headings, such as surveys, engineering, land, 
clearing, earthworks, tunnels, bridges and culverts, level crossings, 
fencing, ballasting, sleepers, rails and fastenings, track-laying, 
building, roads and approaches, water supplies, signals and inter- 
locking, telegraphs and telephones, jetties and wharves, masts and 
structures, overhead wiring, sectioning equipment, low tension 
feeders, and miscellaneous. In addition, the cost of workshops. 
machinery and plant, rolling stock, electric power stations and 
refreshment rooms’ equipment is shown separately. 

The sub-division of capital expenditure is in the form approved 
by the interstate conferences and is standard throughout Australia. 
If the cost of any individual asset is required it can be obtained 
from the branch which carried out the work. 
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Depreciation—With regard to depreciation, the assets are 
divided into two groups, firstly, those used directly in connection 
with the main function of the railways, i.e., land, earthworks, struc- 
tures, track, rolling-stock, etc.; and, secondly, those which are 
subsidiary, such as refreshment rooms, tarpaulin factory, quarries, 
printing office, and motor garage. 

Depreciation under the first group is made good by replacing, 
repairing or otherwise preserving each individual asset or part 
thereof at its full standard of usefulness, thus maintaining the 
whole unit at its full effectiveness. Repair and renewal expenditure 
(which is charged to Working Expenses) is fairly evenly distri- 
buted over the years, and the result is substantially the same as 
if a renewal fund were in operation. Displaced or abandoned 
assets are written off against working expenses. 

Depreciation under group 2 is made good by charging to 
working expenses an amount annually based on the estimated life 
of the asset ; the reason for the different method being that renewal 
expenditure under this group is not evenly distributed over the 
years. 

Sinking Fund.—In addition to depreciation, the Department is 
debited with sinking fund contributions. Under the financial 
agreement between the States and the Commonwealth, the States 
and the Commonwealth pay annually an amount into the national 
debt sinking fund for the purpose of redemption of loans and, from 
the 1st October, 1937, the Government is debiting the Railway 
Department with its proportion, which is at the rate of £710,000 per 
annum. There is already an interest bill amounting to £6,300,000, 
so that a further sum of £710,000 must be met before declaring 
profits. 

Stores and Equipment.—Another item in the balance sheet is 
“Stores and Equipment.” A separate branch controls the purchase 
of materials and stores, which last year amounted to £5,300,000. 
An advance has been provided by the Government for the purpose 
of purchasing a stock of stores, and the cost of the purchases is 
debited in the first place to Store Advance Account (which is 
really stock account) and Cash Account is credited. As the stores 
are issued the various accounts in the ledger are debited and Stores 
Advance Account is credited—an ordinary stock transaction. 

Contracts are let for the regular lines of materials and stores, 
and for those not contracted for quotes are obtained, one of which 
is accepted. 

In addition to buying stores and materials outside, the Comp- 
troller of Stores has quite a lot made in the Department. The 
railway workshops make articles for the Comptroller, the cost of 
which is charged to a manufacturing account in the head office. 
When the articles are delivered the manufacturing account is 
credited and Store Advance Account is debited. The branches 
requisition on the Stores Branch for the stores required, and when 
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supplied the Comptroller debits the branch concerned, which appro- 
priates the expenditure to the various ledger accounts. 

Orders are issued to contractors who deliver the material, 
together with a delivery note which the receiving officer signs and 
returns to the Comptroller of Stores. In due course, the contractor 
sends in his account, and the Comptroller then has an account from 
the contractor, together with the receipted delivery note from the 
consumer. These are compared, and if in order he makes out a 
voucher, which is sent to the Comptroller of Accounts for payment. 
One voucher, however, may cover many invoices. 

In addition to the stock which is kept at the General Stores, a 
quantity is kept at convenient locations, i.e., where it is wanted for 
use, for instance, in the workshops. Cards are kept to record the 
stock, the smaller articles being stored in bins with the cards 
attached, which show the stock on hand. The stock movements 
are listed and sent to head office, where they are posted to the 
ledgers in groups. 

A large quantity of sleepers and timber is required by the Depart- 
ment, and for this purpose a staff of five or six timber inspectors 
is employed, who visit country centres. The timber cutters bring 
the sleepers and timber to the station, where they are inspected, and 
if passed, they are paid for straight away from the timber 
inspector’s advance account, which is afterwards recouped from 
Store Advance Account. 

The Manufacturing Account controls the articles made in the 
shops. The Comptroller of Stores issues an order in the same 
way as to a contractor, costs are kept by the branch accountant, 
and prices are fixed. Costs are scrutinised from time to time and 
prices revised. The Department really competes with the con- 
tractor for outside stores, because the Comptroller places the order 
where he can get the best result. 

Sundry Debtors—Another account in the balance sheet is 
Sundry Debtors. Work is done for other Government depart- 
ments, and for private parties such as the construction and repair 
of private sidings and repairs to private rolling-stock. The details 
of these accounts are kept by the branch accountants, and at the end 
of each month they supply a list to head office, which renders the 
accounts and follows up for collection. 

Trust Accounts—Trust accounts consist principally of cash 
guarantees for freight, contracts and fixed deposits. Subsidiary 
ledgers are kept for recording the details. 

Insurance-—The Department carries its fire and accident risk 
in its own fund, with the exception of certain risks which are 
insured outside, consisting principally of buildings, stores and 
stocks on new lines of railway under construction, and road motor 
vehicles. 

Reserve.—The only reserve account is that for the renewal of 
refreshment room equipment. In the main department an 
authorised and regular renewals programme is carried out annually. 
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INCOME AND EXPENDITURE ACCOUNT 

I have dealt briefly with the Capital Account and Balance Sheet, 
and we come now to the Income and Expenditure Account. 

Earnings.—Taking the credit side, the principal items are rail- 
way earnings, which last year amounted to £18,000,000. They 
consist of coaching traffic (including fares of passengers, freight 
from parcels and carriage of mails), goods traffic (comprising 
general merchandise, wool, wheat, minerals, coal and coke, live 
stock, etc.), refreshment room earnings, sale of electrical energy, 
rents and miscellaneous items. 

Passengers.—The system of accounting for passenger fares must 
be such as to ensure that all fares due are received. The railway 
ticket is the basis—the number printed last year was 71,000,000, 
the weight of cardboard used being 80 tons approximately. All 
tickets have to be accounted for in the audit section. The number 
of varieties of tickets printed is 400,000. Ordinary tickets are 
required to and from every station, and in addition excursion, 
season, workmen’s and children’s tickets, and so forth. 

The stations requisition for the tickets as required, for they must 
keep up their stocks to a three months’ supply. The requisitions 
come to the Audit Section and an order is placed with the Govern- 
ment Printer for printing the tickets. The last ticket printed is kept 
as a sample for the succeeding order, and the new supply, together 
with the last numbered ticket, is sent to the Audit Section, where 
the tickets are checked. They are then returned to the printer, 
who makes them up in bundles and dispatches them to the stations. 
The stations are debited with the tickets supplied, and they can only 
get a credit for the debit by sending in the cash or receiving a special 
credit from Audit Section. The stationmaster acknowledges 
receipt of the tickets, enters them into his stock book, and 
replenishes his stock racks with them. When sold, they are dated 
and the fare collected. 

The earnings are ascertained and checked in the following 
manner: Each booking clerk, as he completes his shift, enters up 
his sales in the ticket issue book; and at the end of the day—there 
may be three shifts a day—the classification book is enteréd, the 
particulars being taken from the ticket racks. Both books are then 
reconciled, and from them daily summaries are compiled. This 
indicates the daily amount of revenue which should be accounted 
for by that particular station. The daily summaries are then entered 
into the revenue book. Other items, such as goods and parcels 
freight, go into the same books, so that it finally contains the total 
amount of earnings from the station. At the end of the month an 
account current is made up, in which the stationmaster debits him- 
self with all the earnings and credits himself with the money sent 
indaily. Any special debits or credits, such as refunds or rebates, 
allowed during the month are added by Audit Section, and the 
gross total from all the stations represents the earnings from passen- 
ger fares. 
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Goods.—The basis of accounting for the goods earnings is 
the consignment note. The forwarding station makes out an invoice 
in triplicate from the consignment note, showing, among other 
things, whether the freight has been paid or whether it has to be 
collected. One copy goes to the Statistical Section of the Finance 
Branch for checking and statistical purposes, the station keeps 
the second, and the third copy is sent to the inwards station, which 
in turn checks the invoice with the goods on arrival. This is the first 
check—the inwards station’s check on the outwards station. The 
stationmaster delivers the goods, and collects any freight payable. 
He enters these transactions in his books, paid items being entered 
in the Outwards Sundry Persons Account Book, and “to pay” 
items in the Inwards Sundry Persons Account Book. Abstracts 
of the invoices are compiled daily and sent to the Statistical Section. 
These are compared with the Sundry Persons Account Books and 
the account current made out, any special credits or debits allowed 
being added by Audit Secticn. 

You will see that both the coaching and goods revenue are now 
entered on the account current. The goods earnings are also 
checked by the staff of the Chief Traffic Manager, who receive and 
check the invoices from the inwards stations. 

Parcels—Parcels earnings are treated in the same way as 
goods, with the exception that stamps can be bought and attached 
to the parcel in prepayment. Stamps are supplied to stations and 
they are debited with the amount represented. When stamps are 
sold they are put into the station accounts as a revenue item and 
credit taken for them. There are “paid” and “to pay” items in con- 
nection with parcels, and they are treated in the same manner as 
goods. Account current is made up in the same way, which now 
contains the total coaching, goods and parcels earnings of the 
station. 

There is also a cash-on-delivery traffic in parcels. The money 
received for parcels delivered is credited to a suspense account and 
paid by cheque to the consignors on the Friday of the week follow- 
ing. 

Mails.—Charges for the carriage of mails are based on weighings 
carried out every two years—from about mid-September to mid- 
October—under the supervision of railway and postal officials, and 
an annual fee fixed. An account is rendered monthly to the Postal 
Department. 

Refreshment Rooms.—The accounts for refreshment rooms are 
kept in the same way as those of other catering businesses. Stock 
and provisions are purchased in bulk by annual contracts. Supplies 
to the rooms are sent either from the bulk store or direct to the 
rvoms by the contractor, and local purchases are also made. Pay- 
ment is made by head office on certified vouchers furnished by 
the branch. 

Refreshment rooms are debited with stocks supplied to them; 
and each month stock sheets are sent by rooms to head office show- 
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ing stock at beginning of month, stock received during the month, 
consumption and stock at end of the month. 

All earnings are taken in cash registers and the totals entered 
in the cash takings book. Numbered tickets are issued for meals 
and the balance of tickets on hand is accounted for by Audit Section. 

An account current is compiled monthly by each sub-manager, 
giving earnings from meals, bar, accommodation, counter trade 
and miscellaneous, and the total of the accounts current from all 
rooms, plus any special debits and credits, represents the refresh- 
ment rooms earnings. A check on takings is obtained by an 
examination of the monthly returns from the rooms—stock sheets, 
accounts current and remittances. The sales are extended, certain 
items at a fixed selling price, and others at a percentage on cost, 
and analysis sheets compiled showing the profits at each room. 
From the information received the General Manager can control 
the operations of each room, and see whether they are satisfactory 
or not. 

Electrical Energy.—The sale of electrical energy is measured 
by meter and charged to the consumer at approved rates. Elec- 
tricity is supplied to the trams as well as to the railways. 

Rents.—Miscellaneous earnings, such as rents and advertising, 
are authorised by the Commissioner, and the papers are sent to the 
Audit Section to note. Accounts current are sent to audit by 
stations and the estate agent, and the Audit Section follows up to 
see that all rents due are brought to debit in the monthly accounts. 

Audit of Revenue—rThe audit of revenue is controlled by a 
separate section of the Finance Branch, and its function is to see 
that all revenue due is brought into the books and collected. It 
consists of an indoor and outdoor staff. The indoor staff deals 
with statements and returns sent in monthly by stations. It obtains 
advice of all tickets issued and checks these with the ticket classi- 
fication sheets. 

Goods freight is checked by the inwards stations and also by a 
special staff in the Traffic Branch. The Statistical Section sees 
that all outwards invoices are represented by an inwards abstract. 
Notations are made by the Audit Section of rents, etc., approved, 
and these are recorded. All rebates and refunds are passed by 
audit, and cash remittance notes are obtained from the Chief 
Cashier and checked over with the accounts current. 

The outside staff visits stations, refreshment rooms and other 
revenue-receiving offices, and makes an audit check of local account 
books and documents, and tickets in stock. In addition, the Auditor- 
General also exercises a check upon railway revenue. 

When the earnings for the month have been ascertained, an 
entry is made in the journal debiting stations account and electricity 
account and crediting earnings account. When the cash is received 
cash account is debited and stations and electricity accounts 
credited. 
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Earnings are classified in detail showing all the classes of tickets 
sold and the freights earned from the different commodities of 
goods. 

Expenditure—We have dealt with the credit side of the income 
and expenditure account, and now we come to the debit side, ie., 
the maintenance and operating expenditure, which is divided under 
the headings, wages and salaries, miscellaneous expenditure and 
materials and stores. 

Wages and Salaries—In regard to wages and salaries, there are 
in use various methods of recording time. Recording clocks and 
tokens are used principally in workshops, or when a large body 
of men is located in one centre. For groups of men working under 
gangers or foremen, time books are in use; for men not located 
at one place, time notes are used; and attendance books are in use 
for the station staff. 

The negative system of timekeeping is employed where men 
work regular hours in workshops; that is, the overtime and lost 
time only are recorded, the time to be paid for being full time plus 
overtime less lost time. The time records are sent to the district 
staff offices of the various branches, where the total time is calcu- 
lated, assembled and placed on pay sheets; award rates are entered 
and the amount extended. Deductions are made for superannua- 
tion, hospital and ambulance fees, rent, if any, etc. The pay sheets 
are assembled in sections according to the paying roster, a sum- 
mary is prepared, and the sheets and summary are sent to the 
Finance Branch staff section, which prepares the sheets for the 
paymasters. After payment the sheets are sent to the Adjust- 
ments Section for verification of acquittances and to see that any 
unclaimed money is paid back into the bank. The pay sheets are 
then returned to the Staff Section, where certain records are posted 
on cards, and the authorities for employment and rates paid are 
checked, after which the sheets, with the acquittances, are sent to 
the Auditor-General for filing. 

The branch accountants appropriate the wages and salaries 
expenditure under the various ledger accounts and forward the 
statements to the Staff Section, where they are assembled and 
treated as vouchers for the wages and salaries for the fortnightly 
pay period. The particulars are posted to the cash book, and 
when journalised, are debited to the appropriate ledger accounts. 

Miscellaneous Services—In regard to miscellaneous vouchers, 
an account for the service rendered is received by the branch con- 
cerned. If correct, a voucher is made out giving date, service, 
amount, claimant’s name and address, and authority for expendi- 
ture. The Examiner of Accounts checks, and if in order, certifies 
it. It then goes to the bookkeeper for marking of the account to 
be debited ; then back to the examiner for abstracting and entering 
into the register, according to the account to be debited. Finally, 
it is returned to the bookkeeper for entry into the cash books under 
the different branches and ledger accounts. All expenditure is 
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approved by the Commissioner, or his delegate, and the papers are 
sent to the Finance Branch for notation for the purpose of check- 
ing the vouchers as received. 

Stores——Expenditure accounts are debited only with the 
materials and stores as issued. Stocks, when purchased, are debited 
to Store Advance Account and, when issued to the branches, the 
Comptroller of Stores makes out a monthly statement, debiting 
the branches and crediting the Store Advance Account. Branches 
appropriate the store issues to the ledger accounts and advise 
head office. 

Branch Accounts.——With regard to branch accounts, all pay- 
ments are made by the Finance Branch. The branch is debited with 
the expenditure and stores issues, and the branch furnishes 
monthly a balance statement showing on the debit side all expendi- 
ture incurred, including stores issues, and any cash credits due to 
it. On the credit side it shows how the expenditure has been used, 
ie., whether for working expenses, capital or other accounts, or for 
other branches. 

Expenditure on behalf of a branch is entered in the cash book 
at head office under appropriate accounts ; but adjustments may be 
required, and these are advised to head office monthly. Branch 
balance statements are reconciled with the figures in head office 
books before the closing entries for the month are made. Branches 
also furnish separate abstracts showing details of the expenditure 
under the different accounts in the balance statement. 

Closing Entries ——Closing journal entries for the month are 
made after all books have been posted, and the ledger is then posted. 
At the end of the year, wages and salaries are adjusted and sundry 
creditors and sundry debtors brought into account. 

Financial Returns ——With regard to monthly financial returns 
and records, details of expenditure on all accounts are posted to 
the subsidiary ledgers. Working expenses and earnings are kept 
under approved headings and sub-headings and posted to the 
ledgers for permanent record. 

Financial statements and statistical returns are furnished to the 
Commissioner monthly, including capital expenditure, working 
expenses and earnings under the different branches and special 
headings, with explanations of increases or decreases over the 
figures for corresponding periods of the previous year, and as 
compared with the estimates for the current year. A weekly 
return of earnings is also furnished, compared with the estimates 
for the current year. 

Audit of Expenditure——As regards the audit of expenditure, 
there is, in addition to the indoor staff engaged in the Staff and 
Examiners Sections, a small outdoor staff of inspectors engaged 
in auditing branch accounting and the accounts in country centres. 

All maintenance and operating expenditure is classified in accor- 
dance with the uniform classification adopted by the interstate 
officers’ conferences, of which I have already spoken. 
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Net REVENUE ACCOUNT 


Now we come to the Net Revenue Account. The balance of the 
Income and Expenditure Account resulting from the year’s opera- 
tion is transferred to the Net Revenue Account, and against this 
are debited capital charges such as interest, exchange, loan manage- 
ment expenses and sinking fund contributions. The balance of 
this account represents the surplus or deficit for the year and is 
transferred to the Revenue Appropriation Account. 


CasH RECEIPTS 


In regard to cash receipts and remittances, precautions are taken 
for the safe custody of the cash, and it speaks well for the system 
that over a period of many years losses have been practically nil. 
All cash receipts are banked. Vouchers are prepared daily showing 
accounts to be credited. These vouchers go to head office and are 
posted to the receipts cash books. 


PAYMENTS 


Just a word about the payment of accounts. Last year the pay- 
ments amounted to £18,000,000, not including interest payments. 
These payments are made in most cases for small amounts such as 
wages, salaries and miscellaneous vouchers. All payments are 
made by cheque, except wages and salaries. Vouchers are received 
from the bookkeepers and cheques are drawn on the Remington 
bookkeeping machine, a carbon copy which is used as a cash sheet 
being taken at the same time. Window envelopes are used and a 
carbon copy of the voucher is enclosed with the cheque as an advice 
to the payee. 

Wages and salaries are paid by loose cash. The employee re- 
ceives a docket which he signs in exchange for his money, and that 
becomes the acquittance for the money paid. The paymaster, after 
balancing his pay, returns any unclaimed money for repayment 
into the bank. Forty-one thousand employees are paid fortnightly, 
and all payments are completed by the Friday following the close 
of pay. Very little is left unclaimed, which speaks well for the 
system ; the employees are paid at their place of occupation. 

All cheques are drawn against a Drawing Account, which 
account is recouped daily by debiting the appropriate ledger 
accounts. Over 10,000 cheques are drawn per month. 


STATISTICS 


Statistics, compiled by a separate section of the Finance Branch, 
include the number of passenger journeys, the amount of earnings 
for each class of ticket, freight from various commodities, and 
tonnage and miles hauled. Most of the work is done on the Powers 
freight accounting machines, which are used also for checking 
purposes. 

The drivers’ sheets are analysed to give details of the running 
time of drivers, running mileage of the locomotives and other roll- 
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ing stock, driver’s name and class of engine, hours worked, shunt- 
ing and waiting time, weight of goods delivered and goods picked 
up at each station. The driver’s analysis is the basis of all mileage 
statistics, and there are from 40,000 to 46,000 sheets dealt with 
every month. 

OFFICE MACHINES 


Just a word in conclusion with regard to office machines. In 
addition to the Powers machine, we have in use practically every 
kind of accounting and calculating machine, addressographs, adding 
and listing, bookkeeping and cheque-writing machines, and, of 
course, typewriters. 

I have endeavoured to give you, in the time allotted, a bird’s-eye 
view of the accounts of a railway undertaking, and I trust that the 
information I have given will be of assistance to you in your future 
studies. 


The Law Regarding Cheques 


SoME SUGGESTIONS FOR REFORM 
By K. F. SHIELS, B.EC., A.B.1.A., L.I.C.A. 





The Australian Cheque System is governed by the Bills of 
Exchange Act, which is substantially the same as the Act passed 
by the British Parliament in 1882. The enormous growth in the 
use of cheques in modern times has rendered that Act hopelessly 
out-of-date, and illogical in its application. Cheques have sup- 
planted money to a large extent, and it is therefore essential that 
the law governing them be simple, clear and precise, in order that 
the average intelligent citizen may fully understand his position 
as drawer, payee, or holder of a cheque. The present state of the 
law is so complicated, obscure and out-of-date, that not more than 
10 per cent. of cheque-users understand properly their rights and 
liabilities. 

“Negotiability” 

In Law cheques are “negotiable” instruments, unless crossed 
“not-negotiable.” The law bestows this word “negotiability” 
with a special meaning, entirely different from its ordinary mean- 
ing, which is naturally misunderstood by the great mass of 
cheque-users. It means the character of a document by virtue 
of which whoever is in bona fide possession of the document is the 
lawful holder thereof, and holds it free from any defect in the 
tile of previous holders. The transferee of a “negotiable” in- 
strument retains a valid title, even though the transferor stole it, 
and the person from whom it was stolen loses all right to it. 
This is an essential attribute of money, which must always be 
freely transferable from hand to hand without the slightest doubt 
as to the validity of the title thereto. But it is certainly not 
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essential that cheques should possess this character. Cheques are 
not meant to pass from hand to hand, and very few are negotiated 
more than once. The Doctrine of Negotiability should never have 
been extended to cheques. In actual practice “negotiability” does 
not facilitate the transferability of a cheque at all, for every busi- 
ness man knows that it is no harder to negotiate a cheque crossed 
“not-negotiable” than an uncrossed cheque. The Law should be 
amended to provide that all cheques are “not-negotiable” whether 
so crossed or not. This would do away with the “‘not-negotiable” 
crossing, and would greatly simplify the Law. 


The Risk of Theft 


The first essential of an efficient cheque system is protection 
against theft, because so many thousands of cheques are daily 
entrusted to the post and to clerks for delivery. Theft is easy, 
but if the Cheque System were efficient it would be well-nigh 
impossible for the thief to negotiate or collect the cheque. There 
is a prevailing belief among cheque-users generally that the “not- 
negotiable” crossing is a protection against theft. It is not, and 
it is time the dangers were brought home to all. Then something 
may be done about it. Banks do collect cheques, whether “not- 
negotiable” or not, for persons other than the payees. It is pos- 
sible for a thief to pay the stolen cheque into his own account. 
Or he may open an account for himself in the name of the payee 
and clear the cheque through such account. The banks often 
insist on identification of a person opening an account with a 
cheque, but not when the account is opened with cash. There 
is nothing at all to prevent the thief opening an account in the 
bogus name with cash and later depositing the cheque. The 
undeniable fact is that, however one may mark or cross a cheque, 
there is no proper protection against theft. A cheque marked 
“Account Payee Only” should not knowingly be accepted for col- 
lection by a bank for the credit of any account other than that of 
the payee, but what good is that if the thief has previously opened 
an account for himself in the payee’s name. 

The remedies are both simple and practical. 1. Banks must 
be compelled to identify all new account customers to their com- 
plete satisfaction, whether the account is opened with cash or 
cheques. 2. The Act should prohibit banks from collecting 
cheques marked “Account Payee Only” for accounts other than 
the payees. 

The responsibility will then be placed on the drawer of a 
cheque to mark it “Account Payee Only,” and on the payee to 


stipulate that it be so marked, if they wish to retain their rights 
of action against the collecting bank. Cheque-users will then have 
a form of cheque which will be protected as fully as possible 
against theft. 

Although the words “Account Payee Only” or similar terms 
have been in general use on cheques for some time, they are 
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unauthorised by the Bills of Exchange Act, which is therefore out 
of touch with business practice. 


Endorsements 

The Law regarding endorsements has reduced the whole sub- 
ject to a state of futile formality. The wonder is that it has been 
tolerated for so long, but having been so tolerated, we have grown 
resigned to it. Briefly stated, the position is this. The bank 
that the Law makes responsible for the endorsement is not the 
collecting bank, which generally knows the endorser and can verify 
his signature, but the paying bank, to whom the endorser is 
usually a complete stranger. The paying bank, then, is placed in 
the invidious position of being responsible for a signature which 
it cannot verity, but it is protected by the Bills of Exchange Act 
provided the endorsement “purports” to be correct. If the en- 
dorsement does not “purport” to be correct, and turns out to be a 
forgery, the paying bank is a certain loser. No wonder, then, 
that banks read endorsements very carefully and return cheques 
for the slightest irregularity, for an endorsement does not “pur- 
port” to be correct unless it is absolutely regular and conforms 
strictly to certain rules of form. The form of the endorsement is 
all-important ; it does not matter (to the paying bank) whether it 
is genuine or not. Learned judges and counsel have spent a great 
deal of time debating the form of endorsements. Much has been 
written on the subject. There are all sorts of refinements as to 
the proper form of endorsements by married women, agents, com- 
panies, firms, etc. The time wasted by banks in scrutinising 
endorsements and dishonouring cheques is enormous in the 
aggregate, to say nothing of the delay, inconvenience, and annoy- 
ance to customers. And why all this thought and effort and time? 
It is all for a mere formality. All so that an endorsement will 
“purport” to be correct, although in fact it may be a forgery. 
The plain fact is that the paying banker does not and cannot know 
the signatures of payees. Of what ise is it compelling him to see 
that the endorsements “purport” to be those of the payees. He 
is wasting his time. He will not detect a forgery, because a 
forger is bound to see that his endorsement is “regular.” 

Responsibility for the endorsement should be shifted to the 
collecting banker. He knows the signatures of most of the 
payees. In the case of firms, companies and the like, he holds 
written instructions for certain persons to endorse. His personal 
knowledge of and contact with the payee will enable him to use a 
wide discretion in the matter of minor irregularities in the en- 
dorsement. It will not be necessary, for instance, for the en- 
dorsement to correspond exactly with the payee’s name on the 
cheques, provided the banker is satisfied that they are one and the 
same person. All irregularities could be attended to immediately. 

There are many other defects in the Law, too numerous to men- 
tion here, but the foregoing suggestions may suffice to focus atten- 
tion on the great need for reform. 


D 
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Legal Decisions of Interest to Accountants 
By J. S. McINNEs, F.1.c.A. 


BANKRUPTCY—JUDGMENT BY WIFE AGAINST HUSBAND FoR 
Money Lent anp Costs—Proor ror AMOUNTS— 
PosTPONEMENT 


By S. 85 of the Bankruptcy Act: 

(1) Any money or other estate of the wife of a bankrupt lent or intrusted 
by her to him shail be treated as assets of his estate, and the wife shall 
not be entitled to claim any dividend as a creditor in respect of any such 
money or other estate until all claims of his other creditors for valuable 
consideration in money or money’s worth have been satisfied. 

(2) Where the bankrupt is a married woman her husband shall not be 
entitled to claim any dividend as a creditor in respect of any money or other 
estate lent or intrusted by him to her until all claims of her other creditors 
for valuable consideration in money or money’s worth have been satisfied. 

These simple provisions have been the cause of considerable 
litigation, and like all other restricting or disabling legislation, the 
section has been strictly construed. A new point in connection 
with the section was decided Jn re Saxton, Ex parte Saxton (1935, 
8 A.B.C. 111). In that case the wife of the bankrupt had lent 
him £85/16/2. The wife sued her husband for the amount and 
recovered judgment before the making of the order of sequestra- 
tion for the money lent, the taxed costs amounting to £67/0/10, 
making the total debt £152/17/0. 

The wife proved in the bankruptcy for the amount of £152/17/-. 
The official receiver admitted the proof, but declared that the wife 
was not entitled to claim any dividend in respect thereof until all 
claims of the other creditors of the bankrupt had been satisfied. 

The wife appealed. Mr. Justice LukIn held that the wife was 
entitled to prove in the bankruptcy, as an ordinary creditor, to the 
amount of the taxed costs, and to prove for the amount of the loan, 
but the payment of dividends on her claim for the latter amount 
was to be postponed in terms of S. 85 (1). 

In giving judgment, his Honour said that the wife claimed that, 
by reason of the judgment obtained by her, she had become a 
secured creditor and was therefore entitled to prove, as any other 
creditor, for the judgment debt and costs without postponement to 
the right of other creditors. If such a contention was sound and 
correct, how easy it was for either husband or wife to defeat the 
provisions and purposes of sub-sections (1) and (2) of S. 85. By 
the joint action of both or by the separate action of the creditor 
spouse, in issuing process at law and recovering judgment before 
the making of the order of sequestration, the right to prove and 
share in dividends concurrently with other creditors would be 
restored. 

The official receiver contended that, as to the money lent, S. 85 
applied. He did not, en the appeal, dispute that the wife was 
entitled to prove for the costs, as at the time the costs were incurred 
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the wife was entitled to proceed to judgment and to incur such 
costs; and, as S. 85 did not seem to affect the costs of such a pro- 
ceeding, the wife was entitled to prove therefor without any 
postponement. 

In the opinion of his Honour, S. 85 covered the claim as to the 
money actually lent, but did not cover the costs. The procurement 
of a judgment did not affect the operation of that section even if it 
could be said that a judgment was a security for a debt. Ifa 
judgment was a security, then the wife might get such benefits as 
the nature of the security afforded, as long as such benefit was 
not a claim to a dividend as an ordinary creditor or concurrently 
with the other creditors. Such judgment, itself outside the Bank- 
ruptcy Act, would afford no benefit. 

A judgment on a simple contract debt does not operate as an 
extinguishment of the debt for the purposes of bankruptcy pro- 
ceedings. A judgment is prima facie conclusive evidence of the 
existence of the debt upon which it is founded, and its existence is 
no bar to the creditor’s obtaining his rights on the debt which 
existed before the judgment. Further, a judgment merely was 
not a security within the meaning of the Bankruptcy Act in as 
much as it was not a mortgage, charge, or lien on the property of 
the debtor as security for the debt due to the creditor by the 
debtor—S. 4, definition of “Secured Creditor.” 

The Court made an order directing the official receiver to accept 
the proof of debt of the wife as an ordinary creditor to the extent 
of £67/0/10 taxed costs, and conditionally accept the wife’s proof 
for the debt of £85/16/2 for money lent, with a declaration that 
the wife should not be entitled to claim any dividend as a creditor 
in respect of the latter sum until all claims of the bankrupt’s other 
creditors had been satisfied. 


TENANT FOR LIFE AND REMAINDERMAN—CASH DISTRIBUTION OF 
CAPITAL PrRoFITs oF COMPANY—CAPITAL OR INCOME 


In Jn re Ward’s Will Trusts; Ringland v. Ward (1936 Ch. 704) 
Mr. Justice Clauson decided an important point as between tenant 
for life and remainderman in relation to dividends paid in cash 
by a company. 

The testator (F. Ward) was the holder of 10 shares of £1,000 
tach in Charente Steamship Co. Ltd. (which were valued for 
probate at £5,800 per share). By his will, Ward made the follow- 
ing disposition of these shares: 

“And with respect to the shares in the Charente Steamship Co. Ltd., held 
by me, I direct that the following provisions shall have effect: 

(a) The said shares are to be held by my trustees and are not to be 
sold or disposed of during the continuance of the trusts hereby 
declared in respect thereof. 

(b) The said shares are to be held by my trustees upon trust to pay 
the dividends, interest and annual income to arise therefrom to my 

wife Caroline Ward for and during the term of her natural life 
or until she shall marry again.” 
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After the death of his wife the income from the shares was to 
be paid to the testator’s children, and after the death of the sur- 
vivor the shares were to be held in trust for their issue. 

The share capital of the company named was £512,000, and 
by its articles the company had no power to increase its capital, 
but of course it could, by taking the proper steps in accordance 
with the Companies Acts, have taken the power which would have 
enabled it to increase its capital. But at the time the testator made 
his will, at the time of his death, and even when the matter was 
before the Court, the constitution of the company did not enable 
its capital to be increased. The managers had a power to declare 
dividends which would enable them to divide any profits which 
were available for dividend. 

The company, however, retained to itself a power, exercisable 
in general meeting, but not entrusted to the managers, and con- 
tained in Article 67 (a), adopted by special resolution in 1919: 


“The company in general meeting may from time to time and at any time 
resolve that any surplus moneys in the hands of the company representing 
the moneys received or recovered in respect of or arising from the realisa- 
tion of any capital assets of the company or any investments for the time 
being representing the same instead of being applied in the purchase of 
other capital assets or for other capital purposes, be distributed amongst 
the members on the footing that they receive the same as capital 
and in the shares and proportions in which they would have been entitled 
to receive the same if it had been distributed by way of dividend. For the 
purposes of this provision, surplus moneys or investments means moneys 
or investments in the hands of the company over and above a sufficiency of 
other assets to answer in full the whole of the liabilities and paid-up share 
capital of the company for the time being.” 


According to the constitution of the company, if it had such 
assets as were described in that article, it could determine that 
those assets should not be left in the hands of the managers for 
them to declare dividends thereout, but that there should be a 
distribution of such assets among the members, who should receive 
the same as capital. 

At a meeting of the company on September 12, 1934, it was 
resolved : 


“That pursuant to clause 67(a) of the articles of association of the com- 
pany the sum of £819,200, part of the surplus moneys in the hands of the 
company representing moneys received or recovered in respect of or arising 
from the realisation of certain capital assets of the company at present 
standing to the credit of “Capital Reserve Account,” instead of being 
applied in the purchase of other capital assets or for other capital purposes, 
be distributed amongst the members, on the footing that they receive the 
same as capital, and in proportion to the shares held by them respectively 
in the company, and that the managers be and that they are hereby 
authorised and directed to distribute the same accordingly.” 


In other words, the managers were not to distribute this money 
by way of dividends under their powers under the articles, but 
they were, on behalf of the company, to deal with it as the company 
was empowered by Article 67 (a) in general meeting to do, 
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namely, to pay it over to the shareholders, who were to receive 
the same as capital. The trustees of the will in respect of the 
shares held by them on the trusts of the will received under this 
resolution the sum of £16,000. The question was whether they 
ought to treat that £16,000 as being capital of the trust fund, or 
whether they had authority under the terms of the will, to pay it 
over to the testator’s widow in respect of her life interest. 

Mr. Justice CLauson held that the £16,000 must be treated 
as an accretion to the capital of the trust funds. After stating the 
facts, his Lordship said that the will directed the shares to be 
“held by my trustees upon trust to pay the dividends, interest and 
annual income to arise therefrom” to the widow. Could the phrase 
“dividends, interest and annual income to arise therefrom” be 
treated as covering this sum received in the circumstances stated? 
It was not a dividend in the ordinary sense, it certainly did not 
come within the term “interest,” and it did not seem aptly described 
as “annual income.” It appeared to his Lordship that the trustees 
would be committing a breach of trust if they paid over the 
£16,000 to the widow under the authority given by those words. 
The testator had by the words just quoted marked out the interest 
of the tenant for life. He was quite free to use a phrase which 
would have given to the tenant for life any distribution made by 
the company under the powers which the company had under 
Article 67 (a) of its constitution, but he did not use such a phrase. 
He must be taken to have known that there might be a distribution 
of what was normally called a dividend, or that there might be a 
distribution under this special article of moneys which, according 
to the constitution of the company, were to be paid to the share- 
holders on the footing that they should receive the same as capital. 
His Lordship could not think that the testator had indicated by 
the words which he had used that a payment of that character, 
which he must have known as a shareholder of the company might 
possibly be made by the company, was to be paid to the tenant for 
life. 

In Bouch v. Sproule the testator had not expressed any intention 
as regards the destination of the payment there in question, but 
had left it to the company to determine whether any payment to 
be made should be of a capital nature or an income nature. In 
the present case every precaution had been taken to make it quite 
clear that the payment which was in issue here was being made by 
the company as a capital payment and not as an ordinary income 
payment, and was made under an express power which was part 
of the constitution of the company while the testator himself held 
the shares. 

Accordingly his Lordship decided that on the true construction 
of the will and in the events which had happened, the £16,000 must 
be treated as an accretion to the capital of the fund in the hands 
of the trustees of the will. 
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(It has long been the practice in England for companies own- 
ing one—single ship companies—or more ships to place the 
management of their ships in the hands of “managers.” These 
managers act as managing directors of the company and the 
articles of association contain provisions to that effect, hence the 
references to managers in the above case. Shipping companies 
made enormous capital profits during and immediately after the 
war from insurance moneys on ships sunk by enemy submarines 
and other causes, and by the sale of ships at the very high prices 
then ruling. In the above case the secretary of the company gave 
evidence that the business of the company was to operate ships 
and not to deal in them, and that the moneys distributed on Sep- 
tember 13, 1934, were wholly out of capital profits derived partly 
from a large cash surplus arising from the realisation of certain 
ships, and partly from profits realised on the sale of securities 
belonging to the company). 


Bonus Share Dividends 

Where shares are settled in trust the apportionment of special 
or extraordinary dividends thereon as between tenant for life and 
remainderman has caused many difficulties. Primarily the matter 
depends upon the provisions of the instrument creating the trust, 
but in the great majority of cases the trust deed is silent on the 
point and leaves it to be decided on general principles. One very 
important principle was finally settled by the House of Lords in 
Bouch v. Sproule (1887, 12 A.C. 385), which case decided that 
when a testator or settlor directs or permits the subject of his 
disposition to remain as shares in a company which has the power 
either of distributing its profits as dividend or of converting them 
into capital, and the company validly exercises this power, such 
exercise of its power is binding on all persons interested under the 
testator or settlor in the shares, and consequently what is paid by 
the company as dividend goes to the tenant for life, and what is 
paid by the company to the shareholder as capital, or appropriated 
as an increase of the capital stock in the concern, enures to the 
benefit of all who are interested in the capital. 

Bouch v. Sproule related to profits capitalised by the issue of 
shares to the extent of the dividend, no cash being paid to the share- 
holders. But a number of attempts have been made by companies 
in paying dividends in cash to provide that the cash dividend 
shall be treated as capital and not as income. The High Court of 
Australia in Knowles v. Ballarat Trustee Co. (1916, 22 C.L.R. 
212) held that, in the case of trust estates, distributions in cash by 
a going company “in anticipation of liquidation” were capital 
(Isaacs J. dissenting) ; the principle of this decision was followed 
by the High Court in Fisher v. Fisher (1917, 23 C.L.R. 337). 
But these two cases were expressly disapproved by the Privy 
Council in Hill v. Permanent Trustee Co. of New South Wales 
Ltd. (1930 A.C. 720), an appeal from New South Wales. In 
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In re Bates (1928, Ch. 682) a company declared several dividends 
of 100 per cent. each out of capital profits. In advising the share- 
holders of each dividend the company stated that “It must be 
clearly understood that this is neither a dividend nor a bonus, but 
is a capital distribution and therefore not liable to income or super 
tax.” Eve J. held that, in the case of shares forming part of a 
trust estate, the cash dividends were to be treated as income. 

In Hill v. Permanent Trustee Company a pastoral company had 
sold its station property and the live stock thereon at a very large 
profit. Out of this profit it declared a special cash dividend of 
9/6 per £1 share. In a circular to shareholders the secretary of 
the company said, “I have been instructed to state that the dividend 
is being paid out of the profits arising from the sale of breeding 
stock, being assets of the company not acquired for purpose of 
resale at a profit, and that it is free of income tax.” 

Long Innes J., following the two High Court cases referred to 
above, held that, in the case of a trust estate, this dividend was to 
be treated as capital, but the Privy Council reversed this decision 
and held that no statement of the company or its directors could 
change a cash dividend from income to capital. 


Position Summarised by Privy Council 


In the course of its judgment, the Privy Council summed up the 
law relating to payments made by a company to its shareholders 
thus : 

(1) A limited company when it parts with moneys available 
for distribution among its shareholders is not concerned with the 
fate of those moneys in the hands of any shareholder. The com- 
pany does not know and does not care whether a shareholder is a 
trustee of his shares or not. It is of no concern to a company 
which is parting with moneys to a shareholder whether that share- 
holder (if he be a trustee) will hold them as trustee for A abso- 
lutely or as trustee for A for life only. 

(2) A limited company not in liquidation can make no payment 
by way of return of capital to its shareholders except as a step in 
an authorised reduction of capital. Any other payment made by 
it by means of which it parts with moneys to its shareholders must 
and can only be made by way of dividing profits. Whether the 
payment is called “dividend” or “bonus” or any other name, it 
still must remain a payment on division of profits. 

(3) Moneys so paid to a shareholder will (if he be a trustee) 
prima facie belong to the person beneficially entitled to the income 
of the trust estate. If such moneys or any part thereof are to be 
treated as part of the corpus of the trust estate there must be some 
provision in the trust deed which brings about that result. No 
statement by the company or its officers that moneys which are 
being paid away to shareholders out of profits are capital, or are 
to be treated as capital, can have any effect upon the rights of the 
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beneficiaries under a trust instrument which comprises shares in 
the company. 

(4) Other considerations arise when a limited company with 
power to increase its capital and possessing a fund of undivided 
profits, so deals with it that no part of it leaves the possession of 
the company, but the whole is applied in paying up new shares 
which are issued and allotted proportionately to the shareholders, 
who would have been entitled to receive the fund had it been, in 
fact, divided and paid away as dividend. 

(5) The result of such a dealing is obviously wholly different 
from the result of paying away the profits to the shareholders. In 
the latter case the amount of cash distributed disappears on both 
sides of the company’s balance sheet. It is lost to the company. 
The fund of undistributed profits which has been divided ceases 
to figure among the company’s liabilities; the cash necessary to 
provide the dividend is raised and paid away, the company’s assets 
being reduced by that amount. In the former case the assets of 
the company remain undiminished, but on the liabilities’ side of 
the balance-sheet (although the total remains unchanged) the item 
representing undivided profits disappears, its place being taken by 
a corresponding increase of liability in respect of issued share 
capital. In other words, moneys which had been capable of divi- 
sion by the company as profits among its shareholders have ceased 
for all time to be so divisible, and can never be paid to the share- 
holders except upon a reduction of capital or in a winding-up. 
The fully paid shares representing them and received by the 
trustees are therefore received by them as corpus and not as in- 
come. 

The decision in Hill’s case, when taken in conjunction with the 
leading case of Bouch v. Sproule, led to the conclusion that all 
cash payments made by a company whilst it is still a going concern, 
even if made in anticipation of liquidation, must be treated as 
income as between tenant for life and remainderman, except where 
the payment is made as a return of capital under a scheme for the 
reduction of capital by the company; and writers have dealt with 
the subject on this basis. 

(Mr. Justice Clauson distinguished In re Ward’s Will Trusts 
from Hill v. Permanent Trustee Co. of New South Wales by 
reason of the existence of Article 67 (a) ). 

In re Ward’s Will Trusts has introduced an important exception 
to this rule, and whilst it is still good law that the mere statement 
of a company or its directors or secretary that a cash dividend shall 
be capital has no effect as between tenant for life and remainder- 
man, yet if the constitution of the company contains a provision 
similar to that on which Jn re Ward’s Will Trusts was decided, the 
position is different. 

The decision adds to the difficulties of trustees, for although the 
case is a very unusual one by reason of the existence of Article 
67 (a), it is obvious that every cash distribution by a company to 
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its shareholders will not necessarily be income in the case of settled 
shares. Special or extraordinary dividends will have to be con- 
sidered in the light of the constitution of the company as well as 
the provisions of the will or other document creating the trust. 

This is the first occasion on which we have seen an article in the 
form of 67 (a). The clause in common use limits the capitalisation 
of profits, whether trading or otherwise, to the issue of fully paid- 
up shares or debentures or in or towards payment of the uncalled 
liability on any issued shares or debentures—not cash payments to 
the shareholders. The application of Article 67 (a) is, on its 
wording, strictly limited to surplus moneys arising from the 
realisation of any capital assets or any investments representing 
the same. 

In re Ward’s Will Trusts was decided in May, 1936, and it is 
interesting to note that the 15th edition, published this year, of 
Palmer’s Company Precedents, by A. F. Topham, K.C., and 
A. M. R. Topham, contains a new article based on the clause 
considered in In re Ward’s Will Trusts. 

It is, of course, quite obvious that such a provision was 
originally drafted for income tax or super tax purposes, but the 
wording of the article is not limited to that purpose. 


ComMPULsSOoRY PuURCHASE—COMPENSATION 
$179,104 or $967,592 


By an agreement confirmed by a statute of the Ontario legisla- 
ture, The International Railway Co. was given the exclusive right 
to construct and operate an electric railway for a period of 40 
years from September 1, 1892, with a right of renewal for a 
further period of 20 years, on the lands of the Niagara Parks Com- 
mission (hereafter the Commission). The agreement provided 
that, on its determination, the company, if unwilling to renew, was 
to be duly compensated by the Commission “for its railways, 
equipment, machinery and other works . .. . but not in respect 
of any franchises for holding or operating the same,” the com- 
pensation to be fixed by mutual agreement, or, in case of difference, 
by arbitration, the property of the company passing to the Com- 
mission. The railway was operated by the company for 40 years 
in accordance with the terms of the agreement, but it was not a 
commercial success, and the company did not desire a renewal of 
its franchise. The franchise having terminated, three arbitrators 
were appointed to determine the amount of compensation payable 
to the company. 

From a statement put in by the company it appeared that during 
the last 13 years of operation, the annual loss, after allowing for 
depreciation and after paying 5 per cent. interest on a $600,000 
loan, ranged from $25,980 in 1921 to $112,303 in 1931, which was 
the last full year of operation, and for the last eight months the loss 
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was $78,350. The evidence established beyond question that there 
was no prospect of any change in this condition for the future, 

The cause of the disappointment of the high expectations enter- 
tained at the inception of the project was to be found in the 
advent of automobiles, and the construction of improved roads 
to serve this new form of traffic. 

Before the arbitrators the company directed practically all its 
evidence to the compensation proper to be fixed on the basis of 
reconstruction less depreciation. The Commission, while also sub- 
mitting evidence as to compensation on that basis, contended from 
the outset that compensation on the basis of the cost of reconstruc- 
tion, less depreciation, was wholly inapplicable to the present case 
because the railway when turned over had no value as such to either 
the company or the Commission, its sole value, according to this 
contention, being the value that could be realised from the disposal 
of its component parts. 

The majority of the arbitrators found that the railway as a 
whole when turned over to the Commission was capable, with 
proper maintenance, of performing its functions as an operating 
railway and up to that time was in fact performing those functions, 
but that it was obsolete as a whole in the sense that by reason of 
the changed conditions already referred to it became incapable 
of earning the cost of operating it and competing satisfactorily with 
other modes of transportation. 

The majority arbitrators were of the opinion that the railway, 
at the time that it was handed over to the Commission, “was of 
no value for operation as a railway to the company or the Commis- 
sion or to anyone else,” and that the compensation payable was the 
“scrap value,” an amount which they fixed at $179,104. In case 
this should be held to be the wrong basis of assessment, they fixed 
the value of the undertaking, calculated on the basis of cost of 
reconstruction, less depreciation, as at September 1, 1932, at 
$967,592 (which was the basis adopted by the third arbitrator). 

Put briefly, the main ground on which the majority arbitrators 
discarded the principle of assessing compensation on the basis of 
reconstruction cost, less depreciation, and adopted the principle of 
breaking up the undertaking into its component parts and valuing 
them separately, was to be found in their interpretation of the 
agreement as not excluding consideration of profits and losses, 
and as justifying them in fixing compensation on the principle 
applicable to the case of a landlord taking over his tenant’s build- 
ings at the expiry of a lease, namely, on the basis of the value to 
the taker. As the railway had not been earning, and could not 
in the future earn, profits, they consequently held that it possessed 
for the Commission only a break-up value. The Ontario Court 
of Appeal unanimously agreed with the view of the majority 
arbitrators. 
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Appeal to the Privy Council 


On appeal to the Privy Council the Judicial Committee held 
that there was no justification under the agreement or the con- 
firming statute for assessing the compensation at break-up value. 
It was fundamental that it was a railway complete with equip- 
ment, machinery, and works—not the components of a railway— 
which the Company was bound to hand over to the Commission 
on September 1, 1932, and for which it was to be duly compen- 
sated, and the proper basis of the compensation was the cost of 
reconstruction, less depreciation. 

Their Lordships knew of no instance in which the compensa- 
tion, payable by the transferee of a public utility undertaking, as 
a going concern, to the transferror, had been fixed at the break-up 
value to the transferee, and they found no indication of any such 
intention in the documents before them. “It would require very 
clear language indeed to lead to such a result.” 

It appeared that the judges of the Ontario Court of Appeal and 
the majority arbitrators had allowed themselves, in construing the 
terms of transfer, to be unduly influenced by the unfortunate 
financial experience of the Company. But the interpretation of 
the terms of transfer could not be affected by the events that had 
happened. The majority arbitrators held that “consideration of 
profits is not excluded as an element in fixing value,” and the 
Court of Appeal agreed that, as it had been demonstrated that the 
railway had not been, and could not be, worked so as to make any 
profit, the basis of compensation must be the value of its com- 
ponent materials to the Commission. But the meaning of the 
agreement must be the same whether the railway proved a success 
or a failure. Let it be assumed that, instead of being a financial 
disaster, it had been highly prosperous. In that event, according 
to the reading of the terms of transfer adopted below, the com- 
pensation payable by the Commission would have had to have 
regard to the large profits which the Company was earning, and 
the Commission would have had to compensate the Company, not 
for the value of its railway as a structure, but for the loss of the 
profits which it was making by it. The compensation might thus 
be out of all proportion to the vaiue of the railway as a structure, 
which was all that the Commission acquired, and would be based 
upon an estimate of future profits in which, as its franchise had 
expired, the Company had no interest whatever. 

“Their Lordships are of opinion that such an interpretation is a misread- 
ing of the terms of transfer. It is a familiar feature, common to all cases 
in which a franchise for a public utility is granted to private undertakers 
for a limited period, coupled with an obligation to transfer the undertaking 
to a public authority at the conclusion of the period, that the undertakers 
must look to reap the reward of their enterprise in the profit which they 
may make during the currency of their franchise, and on its expiry shall 
receive only the value of the structure which they have created, without 


any compensation either for the profits or the losses which they may have 
made or sustained while in the enjoyment of their franchise. This is plainly 
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just, for, with the termination of the franchise, the power to make profits 
or the liability to incur losses simultaneously terminates. The promoters 
have had their chance to make what they can out of their undertaking in 
the knowledge that it was of limited duration, and that they must part with 
it at a fixed date. To compensate them on the basis of the profits which 
they have made and are surrendering would be to assume that they had a 
right to go on making profits although ex hypothesi the franchise which 
gave them that right had come to an end.” 

“It is these considerations which, in their lordships’ view, render it 
erroneous in principle to have regard to profits earned or losses sustained 
when what is in question, as here, is the compensation to be paid to a 
private undertaker at the expiry of its limited franchise for the physical 
structure which it has created, and which has then to be transferred to a 
public authority. In the present case, the agreement expressly stipulates 
that the Company is not to be compensated ‘in respect of any franchise 
for holding or operating’ its railway. That is to say, it is to receive nothing 
in respect of the loss of the right to make profits which the franchise con- 
ferred upon it. The effect of these words is equivalent to the exclusion of 
any allowance for past or future profits. As the dissentient arbitrator 
states: ‘A long line of cases has approved this (i.e., the principle of recon- 
struction cost, less depreciation) as a correct method of valuing a public 
utility where the value of the franchise is excluded from consideration.’ 

“It is said that the present is not a case of compulsory acquisition, and 
that this circumstance affects the nature of the compensation payable. The 
Conpany, it is said, is thankfully relinquishing a damnosa hereditas. But 
again it has to be remembered that the terms of transfer must be read 
as equally applicable to a transfer of the railway in 1952, when the Com- 
pany’s franchise definitely expired, and also to a transfer in the height of 
prosperity. If the Company had been highly prosperous, and had applied 
for, and obtained, an extension of its franchise to September, 1952, it would, 
on the arrival of that date, have had compulsorily to relinquish, however 
reluctantly, its profitable undertaking to the Commission, and the same 
terms of transfer, construed in the same way, would have been applicable. 
Their Lordships are accordingly of opinion that the majority arbitrators 
have misdirected themselves in law in their interpretation of the terms of 
transfer, and that the judgment of the Court of Appeal in affirming that 
interpretation is erroneous, The Company has transferred to the Commis- 
sion its railway as a complete entity, duly equipped and capable of perform- 
ing its functions as an operating railway, and in that sense capable oi 
earning a profit. That it cannot in fact earn a profit, owing to the develop- 
ment of motor transport, is not a relevant consideration in assessing the 
compensation to be paid for the railway under the terms of transfer. It 
follows that the alternative method of valuation which the majority arbi- 
trators rejected must receive effect, and the Company must be compensated 
on the basis of reconstruction cost, less depreciation. Fortunately, the 
majority arbitrators contemplated this possibility, and have provided the 
necessary figures which they fixed, as they tell us, after making ‘proper 
allowance for the age and obsolete type of the machinery and equipment.” 


—(International Railway Co. v. Niagara Parks Commission, 
1937, 3 All E.R., 181). 
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Bankruptcy Law 


SPECIAL PoINTS FOR STUDENTS 
By D. CLaupE ROBERTSON, B.COM., A.1.C.A. 


[A Lecture to the Federal Institute of Accountants 
Students’ Society* | 


Trustees in Bankruptcy 

(1) Moneys received by, Duty as to (Final). 

A trustee must not pay moneys received by him as such into a 
private banking account (penalty, £50), but into such bank as the 
creditors appoint, or failing such appointment, as the Official 
Receiver approves, to the credit of an account to be opened and 
kept by the trustee in the name of the bankrupt’s estate. He must 
not keep in his hands any such moneys, exceeding £25, for more 
than ten (10) days without sufficient reason; otherwise he is 
liable to pay twenty pounds per centum per annum interest on the 
excess and to dismissal from his office without any claim for 
remuneration (Ss. 137, 138). 

Payments by the trustee out of such banking account are made by 
cheques payable to order with the name of the estate printed or 
written on their face and signed by the trustee and, if so directed 
by the creditors, countersigned by at least one member of the 
Committee of Inspection (S. 140). 

Any surplus cash (funds) may be invested on fixed deposit in 
such bank and for such terms as approved by the Registrar 
(S. 141). 


(2) What books are to be kept by the trustee? 

S. 144 provides that the trustee shall keep books of account and 
other books in which proceedings (or minutes) at meetings may be 
entered and such books are, subject to the rules, open to inspection 
by creditors, either personally or by their agents. 

A separate business account, verified and submitted to the 
Registrar or Committee of Inspection or a member thereof, must 
be kept where a trustee carries on the bankruptcy business—the 
total weekly amount of receipts and payments being incorporated 
in the trustee’s other books (S. 145). 


(3) Remuneration, and how fixed (Final). 

S. 133 (S. 35 of the Bankruptcy Act, 1932) provides that the 
trustee’s remuneration (if any) may, from time to time, be fixed 
by the creditors, or if they so resolve, by the Committee of 
Inspection. It is in the nature of a commission on the amount 
realised or brought to credit by the trustee after the deduction of 


*Part I of Mr. Robertson’s lecture appeared in the May, 1938, tssue, 
page 306, 
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(a) any principal sums paid to secured creditors in respect of 
their security, and (b) all moneys spent in carrying on the business 
of the debtor, or in the case of a composition upon the amount 
received by the trustee for distribution. The creditors may agree 
to pay a lump sum, and a higher commission may be fixed on the 
collection of book debts by the trustee. 

The Court fixes the remuneration, if the creditors fail to do so. 
and on the application of the Registrar may order an increase or 
reduction. Where a trustee acts without remuneration, the credi- 
tors, with the sanction of the Registrar, may allow his proper 
expenses. Where the trustee is a solicitor, he may contract that 
the remuneration for his services as trustee shall include all 
professional services. 

If one-fourth in number or value of the creditors dissent from 
a resolution fixing the remuneration of a trustee, or the debtor 
or a creditor satisfies the Court that it is unnecessarily large, the 
Court shall itself fix the amount of the trustee’s remuneration. 


(4) Order of release. 

When the trustee has realised all the property of the bankrupt, 
or so much thereof as in his opinion is realisable without delay, and 
has distributed a final dividend, if any; or has ceased to act by 
reason of a composition having been approved; or has resigned, 
or has been removed from his office as trustee, he may apply to 
the Court for an order of release (S. 151). The Registrar 
reports on his accounts and the Court considers the report and any 
objection by the Registrar, any creditor or person interested against 
the release of the trustee, and either grants or refuses the applica- 
tion for release. 

An order of release discharges the trustee from all liability in 
respect of acts done or defaults made by him in the administration 
of the bankrupt’s affairs or his conduct as trustee. The order may 
be revoked if proved to have been obtained by fraud or suppression 
or concealment of facts. 


Representation 


How may (1) a corporation, (2) a firm, (3) a lunatic, and (4) 
other persons act for the purposes of the Bankruptcy Act? 

A corporation by any of its officers authorised in that behalf 
under its seal. 

A firm by any of its members or a duly authorised agent. 

A lunatic by his committee or curator bonis. 

Any person may act by his agent duly authorised. (S. 42). 


Interim Receiver 


When and for what purpose may an interim receiver be appointed 
by the Court? The Court of Bankruptcy may, upon application 
(supported by affidavit) by a creditor, or by the debtor himsell, 
at any time after the petition is presented and before the order ot 
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sequestration is made, appoint an Official Receiver to be interim 
receiver Of the debtor’s property or any part thereof, and direct 
him to take immediate possession thereof, but only in cases where 
such a course is considered to be necessary for the protection of the 
debtor’s estate. 

A deposit of £5 with the Official Receiver and such other sums 
as the Court directs is required by the Rules, which provide for 
repayment in case of sequestration out of proceeds of estate, 
except in the case of insufficiency of assets: Rules 183, 184. The 
interim receiver will perform such duties in relation to the property 
as the Court thinks expedient, or as are prescribed by the Act, 
Rules or Regulations (Ss. 4, 62). 

He is a trustee for all the creditors and not merely for the 
petitioning creditor. He does not realise or dispose of any part 
of the debtor’s estate, except for its protection, or preservation, but 
may dispose of perishable goods. 

If the petition is dismissed, a claim for any damages arising out 
of the appointment may be made within twenty-one (21) days from 
the date of dismissal. 


Small Bankruptcies 
What provision is made in the Act for small bankruptcies? 


The debtor’s estate may be ordered to be administered in a 
summary manner, with a view to simplifying procedure and saving 
expense in cases where a sequestration order is made against a 
debtor, and the Court is satisfied by affidavit or otherwise, or by a 
report of the Official Receiver that the assets of the debtor are 
not likely to exceed in value £300. 

The Official Receiver alone shall be the trustee in bankruptcy, 
and other modifications may be prescribed, except as regards the 
provisions of the Act relating to the examination or discharge of 
the bankrupt (S. 154, as amended by S. 40 of the Bankruptcy Act, 
1932). 


Relation Back of the Trustee’s Title 


Upon sequestration, the bankrupt’s property vests in the 
“Official Receiver named in the order” (S. 60) and upon the 
creditors appointing a trustee, it passes to him (S. 103 (1) ). 

S. 90 provides that the bankruptcy of a debtor, whether it 
takes place on the debtor’s own petition or upon that of a 
creditor, is deemed to have relation back to, and to commence at, 
the time of the act of bankruptcy being committed on which 
the sequestration order is made against him, or if the bankrupt 
is proved to have committed more acts of bankruptcy than one, to 
have relation back to and to commence at the time of the first of 
such acts of bankruptcy proved to have been committed by the 
tankrupt within six months next preceding the date when the 
tankruptcy petition is presented, even though such first act was 
committed before the petitioning creditor’s debt was incurred. 
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That section fixes the “commencement” of a bankruptcy and, 
thus, property which may have passed away from the bankrupt 
before the petition is filed may still be available for his creditors, 
The effect of this doctrine of “relation back’’ is to treat all dealings 
with the debtor’s property within the period of six months after 
he has committed an act of bankruptcy as if his bankruptcy had 
taken place at the moment of such act of bankruptcy, in other 
words, “his property is taken from him retrospectively, as it 
were” (Students’ Bankruptcy (1914), p. 137). 

If a man commits an act of bankruptcy, he cannot for the said 
period of time give a valid title to a transferee, nor make a valid 
payment of money, if the transferee, payee, or even a creditor, 
dealing with him has notice of the commission of such act of 
bankruptcy or the presentation of a petition. 

The same principle applies in case of payments made to the debtor 
or property delivered to him if the person paying the money or 
delivering the property has such notice, unless the payment or 
delivery is either, (a) pursuant to the ordinary course of business, 
or (b) otherwise bona fide; before the actual date of any sequestra- 
tion order made against the debtor and without notice of the 
presentation of a petition against him (S. 96A). 


What bona fide transactions before the date of sequestration are 
protected? 

The rights of persons making title in good faith and for 
valuable consideration through or under a creditor of the bankrupt 
and likewise of purchasers in the ordinary course of business, are 
not affected (S. 96B, added by S. 25 of Bankruptcy Act, 1932, 
No. 31). 

Settlements 

What settlements of property are (a) void, and (b) protected 
as against the trustee in bankruptcy? 

Voluntary settlements, including “any conveyance or transfer of 
property” are void as against the trustee in bankruptcy (S. 94), 
which has been interpreted to mean “not ab initio,” but voidable 
from the date the trustee’s title accrues, that is, from “the com- 
mencement of the bankruptcy” and without affecting or prejudicing 
the title or interest of any person who has (at any time) bona fide 
and for value purchased or acquired from the persons entitled 
to the benefit of the settlement, covenant or contract or from the 
trustee of the settlement the money or property, the subject thereof, 
or any interest (Sub-sec. (4) ), if the settlor becomes bankrupt 
within two years after the date of the settlement, or at any subse- 
quent time within five years after the date of the settlement, unless 
the parties claiming under the settlement can prove that the 
settlor was at the time of making the settlement able to pay all his 
debts without the aid of the property comprised in the settlement, 
and that the settlor’s interest in the property passed to the trustee 
of the settlement or to the donee thereunder on its execution. 
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The following settlements are protected : 


(1) Settlements made before and in consideration of marriage. 

(2) Settlements made in favour of a purchaser or encum- 
brancer in good faith and for valuable consideration. 

(3) Settlements made on or for the wife or children of the 
settlor of property which has accrued to the settlor after marriage, 
but in right of his wife, Reference should be made to other provi- 
sions of S. 94. 


Disclaimer 


Has the trustee any right to disclaim any of the bankrupt’s 
property? 
The trustee may disclaim any part of the property of the 
bankrupt which consists of: 
(a) Land of any tenure burdened with onerous covenants; or 
(b) shares or stock in companies; 
(c) unprofitable contracts; or 
(d) any other property that is unsaleable, or not readily sale- 
able by reason of its binding the owner thereof to the 
performance of any onerous act, or to the payment of any 
sum of money; 
at any time within twelve months after the first appointment of 
a trustee or such other time as the Court allows or within twelve 
months after he first becomes aware of it if later than one month 
after such appointment (S. 104). 
The disclaimer must be in writing signed by the trustee. He may 
disclaim even after he has taken possession of the property or 
exercised acts of ownership over it or has endeavoured io sell it. 


What is the effect of such disclaimer? 


It operates (1) to determine (as from its date) the rights 
interests and liabilities of the bankrupt and his property, and (2) 
to discharge (as from the date the property vested in him) the 
trustee from personal liability (in or) in respect of the property 
disclaimed, but otherwise does not affect the rights and liabilities 
of other persons (Sub-sec. (2) ). 

Any person injured by the operation of a disclaimer is deemed 
to be a creditor of the bankrupt to the extent of such injury and 
may prove for it as a debt in bankruptcy (Sub-sec. (11) ). 


What are the limits to this right of disclaimer? 
Leases 


(1) Not without leave of the Court, which (except in the 
cases mentioned in Rule 264) may require 

(2) Notice to persons interested, and/or 

(3) Impose other terms, and/or 

(4) Make orders with respect to fixtures, tenants’ improve- 

ments and other matters arising out of the tenancy. 








386 THE AUSTRALIAN ACCOUNTANT JUNE 


Contracts 

If the trustee does not disclaim a contract within that period 
or any extended period after the application, he is deemed to have 
adopted the contract. 


Generally 

If the trustee declines or neglects to give notice whether he 
disclaims the property or not for a period of twenty-eight (28) 
days (or such extended period allowed by the Court) after the 
receipt by him of an application in writing made by any person 
interested in the property and requiring such a decision, he loses 
his right to disclaim. 


Mutual Dealings 


Where there have been mutual dealings between a bankrupt 
and a creditor, how is the matter dealt with? Is the creditor liable 
to pay what he owes to the estate and prove for his debt, or hou 
otherwise? 

An account is taken of what is due from the one party to the 
other in respect of such mutual dealings (credits, debits or other- 
wise) and the sum due from the one party is set off against any 
sum due from the other party. The balance of that account, and 
no more, shall be claimed or paid by either side, as the case may be. 
Provided that where at the time of giving (or receiving) credit to 
(or from) the debtor, a person has “notice of an available act of 
bankruptcy,” he cannot claim the benefit of any set off against the 
property of the debtor (S. 82). 

The creditor is not liable to pay what he owes, but only the 
balance (if any) shown by such account. If the balance is in his 
favour, his right is not to payment of that sum; he must prove 
as a creditor, not for the whole sum owing, but the balance only. 
The object of set-off in bankruptcy is to enable substantial justice 
to be done between the parties. 


Preferences 


(1) The Act provides for the avoidance on certain conditions 
of transactions which have the effect of giving to a particular 
person a preference or priority or an advantage over the other 
creditors. 

(2) What are the conditions which must be fulfilled to render 
the transaction void? 

(1) The following transactions are by S. 95 of the Bankruptcy 
Act void as against the trustee in bankruptcy: 

(a) Conveyances (or transfers) of property ; 
(b) charges thereon ; 
(c) payments made; 
(d) obligations incurred; and 
(e) judicial proceedings taken, or suffered; 
in favour of any creditor or of any person in trust for any creditor. 
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(2) The following are conditions to be fulfilled in order that any 
such transaction will be rendered void under the Act: 


(a) It must be made by a person, who at the time, is (i) un- 
able to pay his debts (ii) as they become due (iii) from 
his own money. 

(b) It must take place within six months before the presenta- 
tion of a bankruptcy petition upon which a sequestration 
order is made. 

(c) It must have the effect of giving the creditor, or any 
surety or guarantor for the debt due to that creditor a 
preference or priority or advantage over the other 
creditors. 

Proof of a fraudulent preference is rendered less difficult under 
the Commonwealth Act by reason of the fact that “the state of 
the debtor’s mind” is now less important. It is no longer necessary 
to prove (a) that the act was voluntary, and (b) that it was done in 
contemplation of bankruptcy. It need not be shown that the transac- 
tion was made “with a view to prefer” as long as the transaction is 
shown to have the effect of giving a preference, priority or advan- 
tage over other creditors. Pressure by a creditor, even of the 
strongest nature, cannot negative preference under this Act, and 
the state of mind not only of the debtor, but also of the creditor 
(for this purpose) is irrelevant. The main matter for considera- 
tion is the effect of the transaction in fact. “It is not from any 
intention of the bankrupt to act in fraud of the law by preventing 
the proper distribution of his property amongst all his creditors, 
that the invalidity here arises, but from the fact that the transaction 
has that effect” (Robertson and Tait: Federal Bankruptcy Law 
and Practice, p. 265). 

The section does not affect the rights of a purchaser, payee or 
encumbrancer and in the ordinary course of business or of any 
person making title through or under a creditor of the bankrupt, 
if such rights are acquired “in good faith and for valuable considera- 
tion” (Sub-sec. (2) ). The person who is seeking to support the 
validity of any particular transaction must discharge the burden 
of proof of compliance with the provisions of that sub-section. 

If the circumstances under which the conveyance, transfer, 
charge, payment or obligation was made or incurred is such “as to 
lead to the inference, firstly, that the creditor either (a) knew, or 
(b) had reason to suspect that the debtor was unable to pay his 
debts, as they became due and, secondly, that the effect of the 
transaction would be to give him a preference, priority or advantage 
over the other creditors, the creditor would not (that is to say, for 
the purposes of S. 95) be deemed to be a purchaser, payee or 
encumbrancer in good faith. 

A preference or fraudulent preference is an act of bankruptcy 
(S. 52 (c) ) and may be set aside under the doctrine of relation 
back of the trustee’s title (S. 90). 
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The Court may refuse or suspend the discharge of the bankrupt 
or grant such discharge conditionally, if the bankrupt has within 
six months before sequestration, when unable to pay his debts as 
they became due, given an undue preference to any of his creditors 


(S. 119 (6) and (7) (1) ). 
Effect of Sequestration on Executions 


What are the duties of the sheriff where goods or land (added 
by S. 23 (a) of the Bankruptcy Act, 1932) of a debtor are (or is) 
taken in execution, and before their (or its) sale or the completion 
of the execution by the receipt or recovery of the full amount of 
the levy, he receives notice that the debtor's estate has been 
sequestrated? 


To deliver the goods and any money seized or received to the 
trustee or give up possession of the land taken in execution on his 
request in writing (S. 93 (1) (la) ). 


What are the duties of the sheriff where, under an execution in 
respect of a judgment for £100, he has sold the goods? 

S. 93 (2) as amended by S. 23 (b) of the Bankruptcy Act, 1932, 
provides that where the goods of a debtor are sold by the sheriff 
under an execution in respect of a judgment for a sum exceeding 
£20 (or money is paid to the sheriff in order to avoid a sale), he 
deducts his costs of execution from the proceeds of sale or the 
money paid, and retains the balance for fourteen (14) days. Ii 
within that time notice of the presentation of a petition is served 
on him, the sheriff continues to hold such balance until the petition 
is heard or withdrawn. If the judgment debtor’s estate is seques- 
trated on such petition or on any other of which the sheriff has 
notice, he must pay the balance to the trustee, who is entitled to 
retain it as against the execution creditor. 


Costs 

The costs of execution up to the date of service of any such 
notice, the creditor’s taxed costs, or such costs (not exceeding 
£50) as are fixed or allowed by the Court before which was tried 
or heard the action or proceeding under which the execution issued 
are a first charge on the (land) goods or money delivered or the 
balance paid to the trustee, as the case may be. 

The trustee may sell so much of the goods so delivered as may 
be necessary to satisfy the charge. 


Mortgage, Power of Trustee to Redeem 


A trader some years before his bankruptcy mortgaged real 
estate to secure aloan. The mortgage was duly registered. What 
were the rights of the trustee in bankruptcy to the mortgaged 
property? 

Sequestration does not affect the right of the mortgagee to 
realise or otherwise deal with his security. The real estate of the 
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debtor is subject to the balance of the loan and interest secured 
by the registered mortgage. 

Upon sequestration, whatever equity the bankrupt may have in 
the property passes to the Official Receiver (or trustee), as he 
takes the bankrupt’s property subject to all liabilities and equities 
which affect it in the bankrupt’s hands (S. 91), except that by 
S. 106, the trustee may redeem the mortgage, or tender payment of 
the principal, interest and other moneys due thereunder or per- 
formance, “according to the condition” or terms of the mortgage. 
After such payment or tender, the property may be sold and 
disposed of for the benefit of the creditors. The mortgagee may 
bid at the sale, if he obtains leave of the court to do so. The object 
of S. 106 appears to be to accelerate, in favour of the trustee of 
a bankrupt mortgagor, the time for redemption of the security. 


Bankrupt, Duties of 


State shortly the duties of a bankrupt to aid in the discovery 
and realisation of his property. 

Every bankrupt shall, unless prevented by sickness or other 
sufficient cause: 

(1) Attend the first meeting of creditors—submit to examina- 
tion, and give information, unless excused from attendance by the 
Official Receiver. 

(2) Deliver forthwith to the Official Receiver or trustee all 
books, papers, and writings in his possession relating to his estate. 

(3) (i) Give an inventory of his property. 

(ii) Give a list of creditors and debtors (and amounts of 
the debts). 

(iii) Attend other meetings of his creditors. 

(iv) Wait on the Official Receiver, special manager, or 
trustee. 

(v) Execute powers of attorney, conveyances, transfers, 
deeds and instruments. 

(vi) Generally do all such acts and things in relation to his 
property and the distribution of its proceeds amongst 
his creditors : 


(a) as is reasonably required by the Official 
Receiver, special manager, or trustee; or 

(b) as prescribed; or 

(c) as directed by the Court by any order on 
application by the Official Receiver, special 
manager, trustee or any creditor or person 
interested. 

(4) Aid to the utmost of his power in the realisation of his 
property and the distribution of its proceeds amongst his creditors 
(S. 76 (1) ). 

A bankrupt who wilfully fails to perform such duties or to deliver 
up to (1) the Official Receiver, or (2) to the trustee, or (3) to 
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any person duly authorised, possession of any part of his (the 
bankrupt’s) property which for the time being is in his possession 
or under his control is guilty of contempt of court and is liable to 
be punished. 


Public Examination of Bankrupt 


When and for what purpose does the public examination of a 
bankrupt take place? 

Within such time as the Court directs and on a day appointed 
“as soon as conveniently may be after the expiration of the time 
for the submission of the bankrupt’s statement of affairs,” a sitting 
of the Court is held for the purpose of examining the bankrupt 
(1) on oath, and (2) in public, “as to his conduct, trade dealings, 
property and affairs” (S. 68 (1) (2) (8) ). 

The bankrupt may be asked such questions as may be put by 
(1) the Court, or (2) at its discretion by (a) the Official Receiver, 
(b) the trustee, or (c) any creditor whose proof has been admitted 
or by his representative authorised in writing (Sub-secs. (4) (5) 
(6) (8) ). | | 

Where the bankrupt is a lunatic, or on account of some mental 
or physical affliction or disability is, in the opinion of the Court, 
unfit or unable to attend, the Court may dispense with his examina- 
tion, or direct that he be examined on such terms, in such manner 
and at such place as the Court thinks fit (Sub-sec. (11) ). 


Rent Priority 


What priority has a landlord for rent due at sequestration? 
S. 84 provides that the trustee shall apply the estate of the 


“(i) Seventhly, in payment to the landlord of the bankrupt of 
so much rent reckoned from day to day, for a period not exceed- 
ing three months, as was due and payable at the date of the 
sequestration order, and in respect of which there were, at the date 
of the sequestration order, goods on the premises in respect of 
which rent was payable, liable, but for sequestration, to distress 
for rent: 

“Provided that no payment shall be made under this paragraph, 
in excess of the value of the goods so distrainable, such value to 
be fixed by the Court in a summary manner in the event of the 
trustee and landlord not agreeing as to the amount.” (S. 84, as 
amended by S. 19 of Bankruptcy Act, 1932, No. 31.) 
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Trustee Investments in Victoria 
By D. O. NIGHTINGALE, F.I.C.A., 


The subject of Trustee Investments should be of interest to 
the Accountancy student and of considerable importance to the 
practising Accountant, and having this in mind, the writer has 
compiled the following article, which he trusts will be of some 
value and assistance. 

A trustee derives his powers of investment primarily from the 
instrument creating his trust and consequently he must look firstly 
to his Will, Settlement Deed, or Deed of Trust, when considering 
the question of how he will invest the funds under his control. 

A trustee has power to invest trust funds in any of the classes 
of investment authorised by the terms of the trust instrument 
and also, where the terms of the trust instrument do not expressly 
prohibit such investment, in any of the classes of investment 
authorised by Statute. 

Notwithstanding the fact that the instrument prohibits the 
investment of the trust funds in securities of the State of Victoria 
and/or the Commonwealth of Australia, such prohibition is null 
and void—vide sub-section 2, infra. 

The main statutory authority for the investment of trust funds 
in Victoria is to be found in the provisions of the Trustee Act 1928 
and amendments of that Act. In addition to these there are Acts 
of various public bodies giving certain powers of investment to 
trustees, and these are duly referred to hereafter. 

On reference to the Trustee Act 1928, No. 3792, Sec. (4), sub- 
sections 1 to 3 and Sections 5 to 11, we find the following classes 
of investment are authorised: 

(a) Parliamentary stocks or public funds or Government securities of 
the State of Victoria—vide sub-section 2, infra. 

(b) Parliamentary stocks or public funds or Government securities of the 

Commonwealth of Australia or of any State (other than Victoria) of 

the Commonwealth or of the Dominion of New Zealand—vide sub- 

section 2, infra. 

Real securities (real securities here means mortgages of land, and does 

not include the purchase of land) in the State of Victoria, including 

the security of a first mortgage of freehold land registered under the 

Transfer of Land Act 1928, but not including the security of a second 

or other mortgage of an equity of redemption or other equitable 

interest in land. 

(d) Debentures issued by any City (including Melbourne and Geelong), 
town, borough or shire in Victoria—vide Sewerage Districts Act 1928, 
infra. 

(e) Debentures (or inscribed stock) issued by the Melbourne Harbour 
Trust Commissioners—vide Melbourne Harbour Trust Act 1936, infra. 

(f) Debentures issued by the Geelong Harbour Trust Commissioners. 

(g) Debentures or stock of the State Savings Bank of Victoria. ; 

(h) Debentures or inscribed stock issued by the Melbourne and Metropoli- 
tan Board of Works. 

(i) Debentures or inscribed stock issued by the Geelong Waterworks and 


Sewerage Trust. ’ 
(j) Debentures or inscribed stock issued by the Melbourne and Metropolitan 
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Tramways Board, or in debentures the liability in respect of which has 
been taken over by the said Board. 

(k) Debentures issued by the Metropolitan Gas Co. 

(1) First mortgage of any selection purchase lease of an allotment within 
the meaning of the Land Act 1928, if such selection purchase lease has 
been current for not less than six years and is endorsed under the seal 
of the Board of Land and Works to the effect that all the covenants 
and conditions of the lease during the first six years thereof have been 
complied with, or on first mortgage of any lease of an agricultural 
allotment or of a grazing allotment, provided that such investment js 
in other respects reasonable and proper. Provided further that for 
purposes of a mortgage under this Section the property shall be valued 
as if it were freehold subject to due allowance being made for any rent 
advances, money or interest charged on or payable or to become pay- 
able in respect of the property. 

Sub-Section 2.—The provisions of paragraph ((a) of sub-Section (1) of 
Section 4) (and (f) so far as relates to the parliamentary stocks or 
public funds or Government securities of the Commonwealth of Aus- 
tralia of paragraph (b)) of the last preceding sub-Section shall apply 
whether a contrary intention is expressed in the instrument (if any) 
creating the trust or not, and ((g) the remaining provisions) of such 
sub-section shall apply unless the investment is expressly prohibited 
by the instrument (if any) creating the trust (4) and the provisions of 
par. (1) of the last preceding sub-Section shall be deemed and taken 
to have come into operation on December 18, 1923. 

Note: (4) The testator directed his trustees to invest trust funds on 
certain named securities: Held—the trustees might also lawfully invest 
trust funds in any security authorised by the Trusts Acts: Im re 
Meagher, 1910, V.L.R. 407. 

Note: The portions in brackets marked “f” and “g” are as amended 
by Section 2 S.S. a and b of Trustee (Investments) Act 1933, No. 4178. 

Sub-Section 3.—Notwithstanding anything in the last preceding sub-Section 
or in any Act or instrument a trustee of a trust created before the 
establishment of the Commonwealth of Australia may invest any trust 
funds in his hands, whether at the time in a state of investment or not, 
in any of the parliamentary stocks or public funds or Government 
securities of the Commonwealth of Australia. 

Section 5 S.S. (1).—A trustee may under the powers of this Act invest 
in any of the securities mentioned or referred to in Sec. 4 of this Act, 
notwithstanding that the same may be redeemable and that the price 
exceeds the redemption value. 

S.S. (2).—A trustee may retain until redemption any redeemable stock 
fund or security which may have been purchased in accordance with 
the powers of this Act or any corresponding previous enactment. 

S.S. (3).—Every power conferred by this and the last preceding Section 
shall be exercised according to the discretion of the trustee, but sub- 
ject to any consent or direction required by the instrument (if any) 
creating the trust or by statute with respect to the investment of the 
trust funds. 

Sec. 6.—A trustee shall not be liable for breach of trust by reason only of 
his continuing to hold an investment which has ceased to be an invest- 
ment authorised by the instrument of trust or by the general law. 

Sec. 7, S.S. (1).—A trustee may, unless expressly prohibited by the instru- 
ment creating the trust, retain or invest in securities payable to bearer, 
which, if not so payable, would have been authorised investments, pro- 
vided that securities to bearer retained or taken as an investment by a 
trustee (not being a trustee company) shall until sold, be deposited by 
him for safe custody and collection of income with a banker or banking 

company. A direction that investments shall be retained or made in 

the name of a trustee shall not, for the purposes of this sub-Section, 
be deemed to be such an express prohibition as aforesaid. 
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SS. (2).—A trustee shall not be responsible for any loss incurred by 
reason of such deposit, and any sum payable in respect of such deposit 
and collection shall be paid out of the income of the trust property. 

Sec. 8, S.S. (1).—A trustee lending money on the security of any property 
on which he can properly lend shall not be chargeable with breach of 
trust by reason only of the proportion borne by the amount of the loan 
to the value of the property at the time when the loan was made, if 
it appears to the Court— 

(a) that in making the loan the trustee was acting upon a report as 
to the value of the property made by a person whom he reasonably 
believed to be an able practical surveyor or valuer instructed and 
employed independently of any owner of the property, whether such 
surveyor or valuer carried on business in the locality where the 
property is situate or elsewhere; and 

(b) that the amount of the loan does not exceed three-fifths of the 
value of the property as stated in the report; and 

(c) that the loan was made under the advice of the surveyor or valuer 
expressed in the report. 

S.S. (2).—A trustee lending money on the security of any leasehold pro- 
perty shall not be chargeable with breach of trust upon the ground 
only that in making such loan he dispensed either wholly or partly 
with the production or investigation of the lessor’s title. 

S.S. (3).—A trustee shall not be chargeable with breach of trust upon the 
ground only that in effecting the purchase, or in lending money upon 
the security, of any property he has accepted a shorter title than the 
title which a purchaser is, in the absence of a special contract, entitled 
to require, if in the opinion of the Court the title accepted be such 
as a person acting with prudence and caution would have accepted. 

S.S. (4).—This Section shall apply to transfers of existing securities as 
well as to new securities and to investments made after the com- 
mencement of this Act, and except paragraph (c) of sub-Section (1) 
shall apply to investments made on or after the twentieth day of Febru- 
ary Eighteen hundred and ninety-six. 

$.S. (5).—In this section “the Court” means the Supreme Court or the 
County Court as the case requires. 

Sec. (9), S.S. (1).—Where a trustee improperly advances trust money 
on a mortgage security which would at the time of the investment be 
a proper investment in all respects for a smaller sum than is actually 
advanced thereon, the security shall be deemed an authorised invest- 
ment for the smaller sum, and the trustee shall only be liable to make 
good the sum advanced in excess thereof with interest. 

S.S. (2).—This section shall apply to investments made before as well as 
after the commencement of this Act. ' 

Sec. 10, S.S. (1).—Trustees lending money on the security of any pro- 
perty on which they can lawfully lend may contract that such money 
shall not be called in during any period not exceeding seven years from 
the time when the loan was made, provided interest be paid within 
a specified time not exceeding thirty days after every half-yearly or 
other day on which it becomes due, and provided there is no breach 
of any covenant by the mortgagor contained in the instrument of mort- 
gage for the maintenance and protection of the property. 

S.S. (2).—On a sale of land for an estate in fee-simple or for a term 
having at least five hundred years to run by trustees or by a tenant 
for life, or statutory owner with the consent of the trustees of the 
settlement or order of the Court, the trustees, or the tenant for life or 
statutory owner may, where the proceeds are liable to be invested, 
contract that the payment of any part, not exceeding three-fifths, of 
the purchase money shall be secured by a mortgage of the land sold, 

with or without the security of any other property, such mortgage, if 

any buildings are comprised in the mortgage, to contain a covenant 
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by the mortgagor to keep them insured against loss or damage by fire 
to the full value thereof. 

The trustees shall not be bound to obtain any report as to the 
value of the land or other property to be comprised in such mortgage, 
or any advice as to the making of the loan, and shall not be liable for 
any loss which may be incurred by reason only of the security being 
insufficient at the date of the mortgage. 

(3).—Where any securities of a company are subject to a trust, the 
trustees may concur in any scheme or arrangement— 

(a) for the reconstruction of the company ; 

(b) for the sale of all or any part of the property and undertaking 
of the company to another company ; 

(c) for the amalgamation of the company with another company; 

(d) for the release, modification, or variation of any rights, privileges 
or liabilities attached to the securities or any of them; 

in like manner as if they were entitled to such securities beneficially, 

with power to accept any securities of any denomination or description 

of the reconstructed or purchasing or new company in lieu of or in 

exchange for all or any of the first-mentioned securities; and the 

trustees shall not be responsible for any loss occasioned by any act 

or thing so done in good faith, and may retain any securities so accepted 

as aforesaid for any period for which they could have properly retained 


the original securities. 


(4).—If any conditional or preferential right to subscribe for any 
securities in any company is offered to trustees in respect of any hold- 
ing in such company, they may as to all or any of such securities, 
either exercise such right and apply capital money subject to the trust 
in payment of the consideration, or renounce such right, or assign for 
the best consideration that can be reasonably obtained the benefit of 
such right or the title thereto to any person, including any beneficiary 
under the trust, without being responsible for any loss occasioned by 
any act or thing so done by them in good faith: 

Provided that the consideration for any such assignment shall be 
held as capital money of the trust. 

(5).—The powers conferred by this Section shall be exercisable sub- 
ject to the consent of any person whose consent to a change of invest- 
ment is required by law or by the instrument (if any) creating the 
trust. 

(6).—Where the loan referred to in sub-Section (1), or the sale re- 
ferred to in sub-section (2), of this section is made under the order 
of the Court, the powers conferred by those sub-sections respectively 
shall apply only if and as far as the Court may by order direct. 


rc. 11—Trustees may, pending the negotiation and preparation of any 


mortgage or charge or during any other time while an investment is 
being sought for, pay any trust money into a bank to a deposit or other 
account, and all interest (if any) payable in respect thereof shall be 
applied as income, and may apply capital money in payment of calls 
on shares. ‘ 


The following are the investments authorised under other Acts: 
Sewerage Districts Act 1928, No. 3772, Sec. 66. 


Any debenture issued by a Sewerage Authority under this 
Act shall be deemed to be a debenture issued by a city or 
town within the meaning and for the purposes of Section 4 of 
Trustee Act 1928. 


Trustee Act 1931, No. 3956, Secs. 3, 4, 5, 6, 7 and 8 affords pro- 


tection to trustees converting or not dissenting from conver- 
sion of certain securities in Commonwealth Conversion Loans. 
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Powers to adjust interest as between principal and interest 
under new security. 
Provision as to annuitants and provision as to re-invest- 
ment. 


The Commonwealth Bank Act 1911-1932, Sec. 58a. 
A trustee, executor, or administrator may invest any trust 
moneys in his hands in the purchase of debentures issued by 
the Bank or on Fixed Deposit in the Bank. 


Melbourne and Geelong Debentures and Inscribed Stock Act 
1932, No. 4048, S. 7, S.S. 1. 
Any trustee unless expressly forbidden by the instrument 
(if any) creating the trust may invest any trust funds in his 
hands in any debentures or stock issued under this Act. 


State Electricity Commission (Borrowing Act) 1932, No. 4087, 
Sec. 8, S.S. (1). 
Any trustee unless expressly forbidden by the instrument 
(if any) creating the trust may invest any trust funds in his 
hands in any debentures or stocks issued by the Commission 
under the authority conferred by this Act. 


Melbourne Harbour Trust Act 1936, No. 4422, Sec. 6, S.S.2. 
In paragraph (e) of sub-Section (1) of Section (4) of the 
Trustee Act 1928 after the word “debentures” there shall be 
inserted the words “or inscribed stock.” 


State Electricity Commission (Financial) Act 1937, No. 4512, 
Sec. 13, S.S. 1 and 3. 
Any trustee unless expressly forbidden by the instrument 
(if any) creating the trust may invest any trust funds in his 
hands in any debentures or stock issued by the Commission 
under the authority conferred by this Act and may convert 
any such debentures into such stock. 
Dealing with the question of deposits in Banks, the following 
observations set out clearly the legal position :— 


Deposits in Banks. 

(a) Before there was any statutory authority for placing 
money in a bank, the decisions of the Courts established 
that a trustee may, and indeed should, place idle moneys 
in a bank pending investment or distribution. There is 
a decision (Cann v. Cann (1884) 51 L.T. 770) to the 
effect that Trustees should not deposit moneys in a bank 
for more than six months, and that if at the end of that 
period there is no other investment available they should 
invest in consols. In that case the trustees had kept the 
money on deposit for fourteen months and the bank 
failed; they were held liable for the loss. The principle 
of this case might be followed if trustees could obtain 
a higher rate of interest in Government stocks than on 
bank deposit; they might be compelled to make up the 
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difference if they kept money on deposit for a longer 
period than the Court thought was reasonable. 


There is no authority in case law for placing money on fixed 


deposit. 


Accordingly the precise limits of the authority given by statute 
for placing money on current account or deposit are important. 


(b) 


(c) 


(d) 


(e) 


Payments into deposit accounts and current accounts at 
banks are authorised by S. 11 of the Trustee Act 1928 
“pending the negotiation and preparation of any mortgage 
or charge, or during any other time while an investment 
is being sought for.” There is no express limit of time. 
Commonwealth Bank and Commonwealth Savings Bank. 
—The power given by the Commonwealth Bank Act 
1911-1932, S. 58a, is for a trustee executor or adminis- 
trator to “invest any trust moneys in his hands in the 
purchase of debentures issued by the Bank or on fixed 
deposit in the Bank.” 

“Bank” in this section seems to mean the Common- 
wealth Bank of Australia, which it is clear from the Act 
is a separate institution from the Commonwealth Savings 
Bank of Australia. The section accordingly seems not 
to apply to deposits in the Commonwealth Savings Bank. 

The section, also, does not apply to the putting of 
money on current account in either Bank; although this 
of course is covered by S. 11 of the Trustee Act 1928, so 
far as that section extends, in relation to the Common- 
wealth Bank of Australia and also in relation to the 
Commonwealth Savings Bank if that is a “bank” within 
the meaning of the section. 

There may be a doubt whether the section is within 

the power of the Commonwealth Parliament. (Victoria 
has not followed the example of New South Wales in 
giving by its own statute a power to deposit in the Com- 
monwealth Bank.) 
State Savings Bank of Victoria—Section 11 of the 
Trustee Act 1928 seems to apply to payments into de- 
posit and current accounts in the State Savings Bank, 
which for other purposes has been held to be a bank. 

The State Savings Bank Act 1928 does not seem to con- 

tain any authority for trust moneys to be placed on de- 
posit with it. (Section 33 contains a provision as to 
deposits by trustee companies, but this is not expressed 
to relate to trust moneys.) 
The proviso in Sub-sec. (3) of Section 25 of the Trustee 
Companies Act 1928 was held in Swan v. Perpetual 
Executors and Trustees Association, 23 V.L.R. 293, to 
be an exemption from criminal liability, and not to ex- 
tend the powers, in relation to civil liability for breach 
of trust, of investment of trustee companies. 
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(f) The result is that the only statutory power to place 
money in a bank by way of investment is that given in 
relation to the Commonwealth Bank of Australia (but 
not to the Commonwealth Savings Bank) by the Com- 
monwealth Bank Act; but that under S. 11 money may 
be placed in any bank, pending investment, without 
express limit of time. If a question arose as to the period 
for which the authority of S. 11 extends, it would prob- 
ably be held to be subject to some limit; at all events a 
trustee whoa wished to rely on it as a reason for keeping 
money in a bank would have to show that he had been 
actively engaged in efforts to obtain an investment dur- 
ing the whole of the time the money remained in the 
bank. 

Dealing with the question of investments out of the jurisdiction 


the duties of a Trustee are restricted as indicated by the following 
remarks :— 


Investments Out of the Jurisdiction. 


Of the investments authorised by statute the only ones out 
of the jurisdiction are Government securities of the other 
States and of the Dominion of New Zealand. British 
Government securities, for instance, are not authorised by 
statute. 

The question of investment out of the jurisdiction can 
arise under trust instruments, which contain a general power 
to invest or in which investments are described without any 
reference to locality. 

There are the following decisions relating to investments 
made under the powers contained in such trust instruments :— 

Bethell v. Abraham (1873) 17 Eq. 24.—Testator directed 
that his estate should be “invested at the discretion of my 
trustees.” On an application to the Court for leave to invest 
in American securities, as infants were interested, the Court 
refused leave. 

In re Brown, Brown v. Brown (1885), 29 Ch. D. 889. 
Testator directed trustees to invest “in such mode or modes 
of investment as they in their uncontrolled discretion should 
think proper.” The trustees having invested in investments 
abroad, acting bona fide, and no loss having resulted, the 
Court in administration proceedings allowed the sums ex- 
pended, but declared that the investments should be con- 
verted. 

In re Smith, Smith v. Thompson (1896) 1 Ch. 71.—Trus- 
tees were directed to invest in “such stocks funds and securi- 
ties as they shall think fit.” They invested in colonial in- 
scribed stocks. It was held that it was competent to the 
trustees to invest in such stocks. 


The foregoing were all English cases. The following are Aus- 
tralian cases :— 
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In re Walker (No. 2) Walker v. Walker (1903) 3 SR. 
(N.S.W.), 163. A testator empowered his trustees to invest 
trust moneys in such way as might seem to them “expedient 
safest and best with a view to the obtaining therefrom rents, 
dividends, interests or other such like income, but not to be 
invested in any undertaking of a speculative kind (Joint 
Stock Companies with limited liability not being included in 
this exception).” A. H. Simpson, C.J. in Equity, held that 
the trustee should not, without obtaining the sanction of the 
Court in each specific instance, invest in the purchase of 
shares in such companies whose head offices were not in New 
South Wales. 

In the Will of Gibson (1922) V.L.R. 715. — Testator 
directed his trustees “to invest” the proceeds of sale or con- 
version. The beneficiaries were the widow and an infant 
child, with a gift over to sisters. Special circumstances were 
that the widow and child resided in England, as did one oi 
the trustees. 

Mann J., said it was not per se a breach of trust for Vic- 
torian trustees to invest trust moneys out of Victoria. Citing 
Re Brown and Re Smith he said that the considerations 
governing the propriety of investments out of the jurisdiction 
are precisely the same considerations as govern the propriety 
of investments within the jurisdiction. 

This statement seems to go beyond the English authorities 
that were cited, and it may be safer to consider the decision 
as limited to special circumstances. In a later sentence in 
the judgment the Judge said: “In the circumstances of this 
case and on the facts appearing in the affidavit, the plaintiff 
may properly remit the whole or any part of the testator’s 
Victorian estate to England for investment there, in the 
names of the trustees of the will, in securities there authorised 
by law and generally permitted to trustees by the law of 
England.” 

It would appear, therefore, that great care should be exercised 
in acting under the decisions that countenance investment out of 
the jurisdiction, and especially if the investment is to be overseas. 
They are all decisions on wills in which full discretion was left to 
the trustees, and it would be unsafe to apply them when there 
are not words of unlimited discretion. It may not be safe to 
apply them when investment is limited to particular classes of 
investments ; for instance, they may not be an authority that, under 
a will that gives trustees power to invest “on such mortgage 
securities as they in their uncontrolled discretion think fit,” the 
trustees can invest on mortgage outside Victoria. Further, in 
view of fluctuations of oversea exchanges, it may be unsafe to 
regard them as still authorising investments overseas. It would 
appear wise, if a trustee is minded to invest outside Victoria, when 
he has no express authority to do so, to ask the authority of the 
Court. 
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Developments in Accountancy Training and 
Practice 


(Extracts from a lecture by Wm. Strachan, reprinted from “The 
Incorporated Accountants’ Journal” for May, 1938) 


Developments in the technique of accountancy have been gradual 
but extensive—not spectacular but important. The old idea of 
1 methodically checking every detail appearing in the books of a 
business has gone. Traders, other than small ones, are expected 
| to have a bookkeeper who is capable of keeping and balancing the 
books, and in large concerns the books are usually balanced at 
| frequent intervals. In the larger concerns machines are used for 
numerous purposes, including the posting of the ledgers. Not only 
does this effect a great saving of labour, but it ensures greater 
accuracy and relieves the auditor of much detail. When the books 
are already balanced before the auditor is called in, he is able to 
satisfy himself as to the arithmetical accuracy of the figures by the 
application of tests and the use of control accounts. 


Apart from the ledger postings to which I have already referred, 
machines are now used for numerous purposes in the working 
of a commercial office. To mention only a few, there are dissect- 
ing machines, invoicing machines, adding machines, calculating 
machines, duplicating machines, franking machines, time-recording 
machines, addressing machines, stapling machines, as well as dicta- 
phones and cash registers. Of all these the student should endeavour 
to acquire a general knowledge—I do not mean a working know- 
ledge, but a knowledge of what these various appliances are capable 
of doing, and under what circumstances they are likely to be intro- 
duced with advantage. There are also many improvements in 
relation to card ledgers and filing cabinets. 


These developments have added very considerably to the require- 
ments in the training of the young accountant. The scope of the 
examinations has also widened, and on the whole I think the 
questions now set are more difficult. Economics and statistics 
have been added and the field which has to be covered is rather 
stupendous. 

Here it is pertinent to ask: “What are the objects of an examina- 
tion?” From the point of view of the examining body the first is 
to encourage study and the second is to test knowledge. From the 
candidate’s point of view the object of an examination is first of 
all to acquire a certain qualification or degree which he desires. It 
also affords an incentive to qualify for acquitting himself creditably 
and attaining success in a selected occupation. We all know the 
tendency to let things drift when there is nothing to make us exert 
ourselves. But what is stored up in the memory for the purpose 
of an examination is not the chief benefit. Even what one actually 
tetains is not the principal object. The great point of an examina- 
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tion is that, having once learnt a subject, you know where to refer 
when you want to settle any question coming within its ambit. 
You cannot possibly retain all you learn, but if a difficulty arises 
you know where to go for information, and, what is equally 
important, you do not make a false step through ignorance, 

Just a few words as to how to prepare for an examination. The 
preparation should never be in the nature of cramming. It should 
commence from the moment the student enters the profession and 
should be steadily pursued. The student should be on the alert to 
gather information from all that comes within his view. He can 
digest it at leisure and store it up for future use. Knowledge 
acquired by cramming is apt to be lost just as quickly as it is 
gained, hence the necessity of taking time to study each subject 
properly. Bear in mind also that what a student learns by himself 
without outside assistance is more valuable to him than what he 
acquires through a teacher. That, I think, applies equally to teach- 
ing in schools. There is a great tendency to overdo teaching 
(largely for examination purposes) and to give little encourage- 
ment to scholars to think for themselves. As a natural consequence, 
scholars get into a bad habit which is difficult to throw off. 
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